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staff eligible for employment as required in evening institutes— 
(1) Accounting and Auditing (22s.); (2) Theory and Practice 
of Commerce (l6s.); (3) Elements of Commerce (11s.); 
(4) Costing (22s.); (5) Statistics (22s.); salaries for two hours 
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with H.M. Forces. Canvassing disqualifies. 

MONTAGU H. COX, 
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Professional Motes. 

We have received a reprint of the address on 
‘Holding Companies and their Published Accounts 
—Some further Notes,” which Sir Gilbert Garnsey, 
F.C.A., delivered before a joint meeting of the 
Sheffield Society of Chartered Accountants, the 
Sheffield and District Society of Incorporated 
Accountants, the Sheffield Local Centre of the 
Institute of Bankers, and the Sheffield and District 
Branch of the Chartered Institute of Secretaries. 
By means of this address Sir Gilbert has added to 
the valuable contribution which he has already 
made towards a thorough inquiry into and an under- 
standing of the subject. 


In the course of his address, Sir Gilbert Garnsey 
said: ‘‘ At this stage I think it is necessary to state 
that I cannot find myself in agreement with those 
who urge that legislation is necessary to compel a 
holding company to publish additional informaiion. 
I can see danger in legislation, apart altogether from 
the difficulties which would necessarily arise in 
deciding what legislation may be desirable. The 
only direction in which it has been shown that 
legislation may serve a useful purpose is in the 
making of some provision to compel holding 
companies to provide for losses of subsidiary under- 
takings, or, in the alternative, for the directors to 
explain in their report why such provision has not 
been made, and what is the amount involv 

‘Even here,” continued Sir Gilbert Garnsey, ‘I 
see difficulties, especially from the legal side, as such 
an enactment might touch the very foundation of 


company legislation and cut across the many — 


decisions we have had on the question of how losses 
may be dealt with in a company’s accounts. I am 
of opinion that it is not legislation that we want but 
rather education, and I have greater faith in the 
growth of accountancy by modifying conventions 
than by force of law so long as we educate ourselves 
and ensure that our practice keeps pace with current 
developments.” 

We do not propose at the moment further to 
discuss the three alternative methods proposed for 
affording more information to those entitled to 
receive it. We-understand that the Companies 
Committee of the Board of Trade are now considering 
the evidence submitted to them in favour of and 
against the methods discussed by Sir Gilbert Garnsey 
of separate balance-sheets of each subsidiary company ; 
a summary of assets and liabilities of subsidiary 
undertakings ; or a consolidated balance-sheet of the 
whole group. It is hoped that the Report of 
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the Committee will be issued at an early date, when 
we have no doubt there will be some interesting 
reading for the profession. 

The annual distribution of medals and prizes 
awarded by the Commercial Education Committee 
of the London Chamber of Commerce took place at 
the Mansion House, London, on February 5th, the 
ceremony being perforimed by the Duchess of Atholl, 
M.P., Parliamentary Secretary of the Board of 
Education. The prize presented by the Society 
of Incorporated Accountants and Auditors, for 
arithmetic, book-keeping and handwriting, was 
awarded to Mr. Albert 8. Cook, of the London 
County Council] Tollington Park Central Boys’ 
School. A very influential gathering supported 
the Lord Mayor, who was in the chair, among those 
present being several Foreign Ambassadors and 
Ministers. 


In the House of Commons, Mr. H. Williams asked 
the Chancellor of the Exchequer the amount of the 
receipts and repayments, respectively, of Excess 
Profits Duty from April Ist, 1925, to the latest 
date for which the figures are availabie. Mr. 
Churchill replied that the spproximate gross receipt 
of Excess Profits Duty (including Munitions Levy) 
from April Ist, 1925, to February 13th, 1926, 
inclusive, was £7,590,000. Repayments of duty 
during the same period amounted to £6,590,000. 

Questions continue to be asked in Parliament 
regarding the disbandment of the Corps of Military 
Accountants, answers being given by Ministers 
which, in our view, are very inadequate. In another 
trenchant letter which he addressed to The Times, 
Lord Olivier says: ‘‘ The pricing of stocks is idle if 
stores consumed are not charged against the service 


that consumed them. This could not be done under | 


the old cash-account system, and cannot be done if 
it is, as proposed, resumed, for there will be no vote 
to charge them to. Once purchased they will again 
vanish without a trace in the public accounts, as they 
did, up to April, 1919, sometimes in vast quantities, 
often in small, for purposes of which Parliament 
had no cognisance. 


In this issue we publish the first two of a series of 
three lectures by Mr. Ronald F. Roxburgh, M.A., 
Barrister-at-Law, on “The New Legislation affecting 
Executors, Trusteesand Receivers.” The third lecture 
of the series will appear next month. The subject of 
these lectures is a very important one to practising 
accountants as well as to students. The rules as to 
devolution of property in case of intestacy are entirely 
remodelled, and many other important alterations 


commencing after January Ist last, but also to a 
certain extent estates which were in course of 
administration before that date. 


oo 


The effect of the new legislation upon the old 
trusts will concern the method by which the trusts 
are to be carried out rather than the rights of the 
beneficiaries, but even then the alterations are in 
/some instances very important; for example, with 
certain exceptions a single trustee will not be able to 
deal with the conveyance of land, and hence a second 
trustee may in some cases have to be appointed 
where a single trustee was previously competent 
to act. The lectures should be carefully perused by 
all who are concerned with trust matters. 

In answer to a question in the House of Commons 
on the subject of costs incurred by taxpayers in 
income tax cases where it is necessary to go to the 
Courts in order to decide a question of the interpre- 
tation of a legal enactment, the Chancellor of the 
Exchequer said he had arranged to hear representa- 
tions on the general question of costs incurred in 
these cases, and that this difficult matter would 
receive his careful consideration in all its aspects. 


In answer to another question Mr. Churchill said 
that the Commissioners of Inland Revenue had 
decided not to appeal to the House of Lords against 
the decision of the Court of Appeal in the case of 
Grainger v. Maxwell, and that steps were being 
taken to expedite the repayment of any tax which 
might prove to be due to taxpayers in accordance 
with the judgment in that case. The effect of the 
judgment, it will probably be remembered, was that the 
liability to assessment for income tax on Exchequer 
Bonds under Case III of Schedule D depended on 
there being in the year of assessment income derived 
from the same class of security. The security had 
in fact been sold before the commencement of the 
year of assessment. 


It appears that the Inland Revenue are making a 
somewhat fine distinction between claims for 
repayment of income tax in the case of debenture 
interest payable free of tax and similar interest 
payable subject to deduction of tax. They take the 
view that they have no power to make repayment of 
income tax where the interest is received without tax 
being deducted therefrom, unless the debenture deed 
contain words to the effect that interest is to be 
payable at such a rate as, after the deduction of 
income . tax, will yield so much per cent. The 
anomaly is that although the tax-free interest is not 
regarded as having borne tax for the purpose of a 
repayment claim, it is treated as taxed and the tax 


made. The new enactments affect not only trusts 


added back for the purpose of arriving at the total 
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income for other purposes. Such are the niceties of 
the law. 


The report of the Controller and Auditor-General 
on the accounts of the Inland Revenue Department 
provides some interesting reading. There is recorded 
the case of a loss upon securities accepted in discharge | 
of income tax. A number of fully paid 10s. shares 
in a certain company, which had been accepted at par 
value in December, 1920, in discharge of income tax 
on arrears of debenture interest, had been sold in 
March, 1925, at 33d. each. As the shares in question 
had been quoted on the Stock Exchange on various 
dates in 1923 at prices in excess of their par value, 
inquiry was made as to why they had not been sold 
at the time, and also as to the principles and 
procedure regulating the sale or retention of shares 
accepted by the Board in similar circumstances. The 
answer was that there had been an error of judgment 
in not selling the shares, and that the general 
arrangements for dealing with such securities have 
been under review with the object of putting the 
matter on a more precise footing. 

An important decision relating to trust estates has 
been given by the Court of Appeal in the case of 
Inland Revenue Commissioners v. Blackwell. The 
judgment of the Court affirms the decision of Mr. 
Justice Rowlatt, but not on the same grounds. The 
facts of the case, which were set out briefly in our 
Professional Notes of August, 1924, were that the 
trustees of a will were directed to accumulate certain 
income for the benefit of a minor during his minority, 
with the proviso that “the accumulations thereof 
shall be added to the property or share whence the 
same shall have risen.”” The Crown claimed that 
this income was liable to assessment for super tax 
on the ground that the interest of the minor was a 
vested interest, but his Lordship held that although 
the income arose from property in which the minor 
had a vested interest it would ultimately come to 
him not as income but as capital, and was therefore 
not assessable. In a subsequent action raised on a 
summons before Mr. Justice Tomlin it was held that 
only part of the property was vested, the remainder 
being contingent. The Appeal Court have now 
expressed their agreement with Mr. Justice Tomlin 
and ruled out the portion of the estate which was 
subject to the contingency and the income of which 
was £2,083. The annual income of the minor’s 
vested share which remained was only £1,107, and 
therefore did not reach the super tax limit. The 
appeal of the Crown accordingly failed, though for 
reasons entirely different from those given by Mr. 
Justice Rowlatt in his judgment. :; 


A curious case relating to Dominion income tax 


relief came before Mr. Justice Tomlin in Gold Fields 
American Development Company, Limited, y. Con- 
solidated Gold Fields of South Africa, Limited. The 
question at issue arose on the interpretation of sect. 27 
of the Finance Act, 1920, and the circumstances were 
that a company which had received dividends and in 
connection therewith had obtained the benefit of 
Dominion income tax relief, claimed that in paying 
dividends to its own shareholders it was under no 
obligation to pass on the relief, but was entitled to 
deduct the full standard rate of tax. It was argued 
by the company that the words in sub-sect. 5, 
“reduced by any relief from that tax given under 
this section,” meant relief obtained by the company 
directly as applicants under sub-sect. 1, but his 
Lordship was not able to accept this view. He 
thought that a company which had the tax deducted 
from dividends paid to it reduced as the result of the 
operation of sub-sect. 5, was itself within the 
operation of that sub-section when it sought to 
deduct tax from its own dividends under Rule 20. 
Another point that arose in the case was whether 
the position was affected by reason of the dividends 
received by the defendant company having been paid 
free of tax, but his Lordship came to the conclusion 
that this made no difference. 


A rather remarkable example of the effect of the 
collapse of the German mark was provided in the 
case of Anderson v. Equitable Life Assurance Society 
of the United States, relating to the discharge of a 
policy the premiums on which were fully paid up 
before the war. The policy, which was on the life 
of the plaintiff's husband, became payable on the 
death of the insured in 1922. The sum insured was 
60,000 marks, and the premiums paid, at the pre-war 
rate of exchange, amounted to nearly £2,400. The 
assurance company contended that their liability was 
to pay the amount of marks due on the policy at the 
rate of exchange ruling on the day of payment, on 
which date one billion marks were equivalent to one 
English shilling. The widow on the other hand 
claimed payment at the pre-war rate of exchange or 
in gold marks. When the case came before Mr. 
Justice Acton he decided that the company, by 
ignoring the fluctuation of the mark in the keeping 
of their accounts, and by computing their contingent 
liabilities on the basis of the pre-war rate of exchange, 
had elected to treat the contract as a gold mark 
contract and had waived their right to treat it 
otherwise. The Court of Appeal has now reversed 
this decision, and decided that the amount due under 
the policy must be paid in this country in sterling on 
the basis of the rate of exchange between this country 
and Germany prevailing on the day of payment. 
The effect would appear to be that the widow will 
receive practically nothing. 
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A case which throws some light on the factors 
which are taken into consideration by the Courts 
in deciding whether an issue of bonus shares 
carries with it liability to super tax has just been 
decided by Mr. Justice Rowlatt, namely, The 
Commissioners of Inland Revenue v. Brigadier- 
General D’Ewes Coke. The circular issued by the 
company stated that £90,000 was to Be taken out of 
the accumulated reserve fund and divided by way of 
bonus dividend among the ordinary shareholders. A 
subsequent circular letter was sent to the shareholders 
giving them the option to accept the new ordinary 
shares in whole or in part, cash to be paid for any 
portion not taken in shares. 


Therespondent in thiscase, whose quota of the bonus 
was £7,500, elected to take £2,500 in shares and £5,000 
in cash. He was assessed for super tax on £7,500, but 
the assessment was discharged by the Commissioners, 
who held that the case was governed by Commissioners 
of Inland Revenue v. Blott and Commissioners of 
Iniand Revenue v. Greenwood. The Crown appealed, 
and Mr. Justice Rowlatt in giving judgment said that 
the respondent clearly had a real option to take the 
money, and under these circumstancesit wasimpossible 
for him to say that the decision should be the same as 
in Blott’s case, as it seemed to him that the grounds 
of the decision there were that the shareholder had 
no option. The company might have applied the 
reserve fund to the shares, but what happened in 
this case was that they had not applied it. It was 
the shareholder who had applied it. Judgment was 
accordingly given in favour of the Crown. 


The Incorporated Accountants’ Students’ Society 
of London is to enjoy the privilege of a visit from 
Lord Olivier on Wednesday, March 10th, when he 
will deliver an address on ‘‘Some Constitutional 
Diseases of National Public Accountancy,” and the 
chair will be taken by Mr. G. S. Pitt, President 
of the Society of Incorporated Accountants and 
Auditors. Lord Olivier’s career makes him a great 
authority in regard to the subject of his address. 
In 1895-96 he received a special appointment to 
examine and re-organise the accounts and finances 
of the Leeward Islands. Hehas been to Washington 
to assist in reciprocity negotiations. He was 
Colonial Secretary, and afterwards Acting-Governor 
of Jamaica from 1900-1904, and subsequently 
Governor from 1907-1913. He became Permanent 
Secretary of the Board of Agriculture from 1918 
to 1917, and Assistant Comptroller and Auditor 
of the Exchequer from 1917 to 1920, when he 
retired from the Civil Service. It will be within 
_ recollection that Lord Olivier was Secretary of 
State for India in Mr. Ramsay MacDonald’s 
Government, 


Bankruptey (Amendment) Bill. 


Tur Lord Chancellor has introduced into the House 
of Lords the Government Bill to amend the 
Bankruptcy Act, 1914, and it was read a second 
time on February 18th. The Bill is based on the 
report of the Departmental Committee of the Board 
of Trade which was signed on January 22nd, 1925, 
and the contents of which appeared in our issue 
of February of that year. This Committee was 
appointed by the President of the Board of Trade at 
the request of the Association of British Chambers 
of Commerce, which had previously made an 
investigation by their own Committee presided over 
by Sir James Martin, F.S.A.A. Representations 
were made to the President of the Board of Trade 
by the Association's Committee that the losses 
sustained by the trading community in connection 
with bankruptcy and other insolvency were swollen 
by fraudulent, hazardous and speculative trading. 
Now that the Bill is introduced it is satisfactory to 
feel that the labours of the Government Committee 
and of the Committee of the Chambers of Commerce 
are not to be passed over, and that there is every 
prospect of the passing of an important amendment 
of the law in regard to the more adequate punishment 
of bankruptcy offences. 


Some of the proposed amendments of the principal 
law of 1914 relate to the conduct and discharge 
of the bankrupt, and are designed to remove the 
limitations now imposed on the Court when dealing 
with bankrupts’ applications for discharge. The 
cumbersome arrangement which imposes upon 
the Court the obligation to suspend the discharge 
for a period of not less than two years under certain 
circumstances has led the Court in many cases to 
require the bankrupt, as a condition of his discharge, 
to consent to judgment being entered against him 
by the Official Receiver or trustee for some nominal 
amount. It is now proposed that the Court shall 
have power to suspend the discharge for such period 
as the Court thinks proper. Another excellent 
proposal under the same section is to empower the 
Court to consider the bankrupt’s conduct if he has 
contributed to his bankruptcy by incurring unjusti- _ 
fiable expense in bringing any frivolous or vexatious 
action. At the present time this can only be 
proved against him if the action has been brought 
within three months preceding the date of the 
receiving order. Sect. 154 of the principal Act 
provides that the bankrupt shall be guilty of a 
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misdemeanour if he commits certain acts or 
defaults mentioned in the said section within six 
months next before the presentation of a bankruptcy 
petition by or against him. Jt is now proposed to 
substitute ‘‘twelve months’ for “six months” 
wherever these words occur. The value of this 
provision will lie in the fact that debtors who are 
contemplating bankruptcy will have to be more 
careful of their behaviour for twice the length of 
time prior to a bankruptcy petition, or they must 
run the risk of being prosecuted and convicted of a 
criminal offence under the Act. 


It is also proposed to amend this section by 
inserting two sub-sections prescribing severe punish- 
ment to persons guilty of misdemeanours in the 
cases mentioned respectively in paragraphs (13), (14) 
and (15) of the section, and attention is also to be 
given to persons who take in pawn or pledge or 
otherwise receive property knowing it to be pawned, 
pledged or disposed of in the circumstances mentioned 
in the amending Bill, and these persons on conviction 
will be liable to be punished in the same way as if 
they had received the property knowing it to be 
obtained in circumstances amounting to a mis- 
demeanour. This additional provision is most 
necessary, as all trustees in bankruptcy know that 
property would not be made away with to the extent 
that it is were it not for the facilities which 
exist for its disposal otherwise than in the ordinary 
way of trade. Another important provision will deal 
with bankrupts who, with intent to defraud their 
creditors, have caused or connived at the levying of 
any execution against their property. 


Probably the most interesting provision in the 
Bill now before Parliament is that relating to 
the keeping of books. It has seemed to us for many 
years past quite farcical to require investigations 
into accounts of persons engaged in trade or business 
when the law does not prescribe that tle trader shall 
keep any books of account at all. This matter was 
brought before the Royal Commission on the Income 
Tax in 1919, when it was suggested that all traders 
should be obliged to keep accounts, but the Royal 
Commission reported that to attempt under the cover 
of an income tax provision to attain this end might 
be open to misconstruction, and would throw 
odium upon the Inland Revenue Department. The 
Bankruptcy Committee of the Board of Trade, to 
their credit, were not afraid of tackling the matter, 
and unanimously reported that sect. 158 of the 
principal Act should be amended so as to make 
failure to keep and preserve proper books of account 
criminal in the case of a first bankruptcy, subject 
to a provision for the protection of an honest retailer 


selling goods in the ordinary course of his business. 
As from the expiration of two years after the 
amending Act comes into force, it is provided in 
the Bill that any person who has been adjudged 
bankrupt, or in respect of whose estate a receiving 
order has been made, shall be guilty of a mis- 
demeanour if, having been engaged in any trade 
or business during any period in the two years 
immediately preceding the date of the presentation 
of the bankruptcy petition, he has not kept proper 
books of account throughout that period and 
throughout any further period in which he was so 
engaged between the date of the presentation of the 
petition and the date of the receiving order, or has 
not preserved all books of account so kept. There is 
a provision for the protection of a person who has 
not been previously adjudged bankrupt or made a 
composition ‘with his creditors if his unsecured 
liabilities do not exceed £500, or if he proves that in 
the circumstances in which he traded or carried on 
business the omission was honest and excusable. 


In regard to what are to be deemed proper books 
of account the following sub-section is to be sub- 
stituted for sect. 158 sub-sect. (8) :—For the purposes 
of this section, a person shall be deemed not to have 
kept proper books of account if he has not kept such 
books or accounts as are necessary to exhibit or 
explain his transactions and financial position in 
his trade or business, invtluding a book or books 
containing entries from day to day in sufficient detail 
of all cash received and cash paid, and, where the 
trade or business has involved dealings in goods, 
statements of annual stocktakings, and (except in 
the case of goods sold by way of retail trade to the 
actual consumer) accounts of all goods sold and 
purchased showing the buyers and sellers thereof in 
sufficient detail to enable the goods and the buyers 
and sellers thereof to be identified. It will be seen 
that every endeavour is being made to protect from 
oppression retail traders engaged in the bona fide 
exercise of their daily business. 


There are some other amendments to the existing 
law of importance and substance, but there are no 
proposals to upset the general provisions for the 
administration of the Act of 1914 as founded upon 
the Act of 1883, which has worked well in regard to 
the efficient winding up in bankruptcy of insolvent 
estates. It is to be hoped that the necessary time 
will be found in the House of Commons during the 
current session for passing the amending Act into 
law, thereby relieving traders from a system of fraud 
which has been practised in this country, more 
especially since the war, by persons mostly of foreign 
origin, and which, as the Common Serjeant of the 
City of London (Sir Henry Dickens) said, “ went to 
the root of all commercial morality.’ 
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Nobel Competition in Bankruptey 


. Ir is worth while to give some consideration to 
the unanimous decision of the Court of Appeal 
in the recent case of British-American Continental 
Bank, Limited, v. British Bank for Foreign Trade, 
Limited, reported in 42 T.L.R , 202. Lord Justice 
Scrutton was a member of the Court, and, as rarely 
fails to be the case, there is found in his opinion an 
enjoyable freshness and directness of view. There is 
his Lordship’s authority for saying that the position 
disclosed in the case was “curious and novel,’’ and 
for accountants it is only necessary to read the 
first sentence of his opinion to see that the case 
has a professional interest for them. The sentence 
is as follows :— 

‘The real question in dispute between the 
plaintiffs and the defendants is, which of the two 
shall receive a sum of 750,000 Belgian francs in 
full, and which of the two shall receive only a 
dividend on that amount in the bankruptcy of” 
a certain American firm, the Pacat Finance 
Corporation, who were not parties to the case. 

It is probable that, when the position is explained, 
it may seem that the decision was perfectly obvious 
and necessary, but it will not do to run away 
altogether with that idea, for Mr. Justice Sankey 
had come to exactly the opposite conclusion, and 
his judgment was reversed. 

On reading the report it is difficult to keep 
the thread of the story, for there are so many 
parties involved, and the ferms ‘ plaintiffs’’ and 
- “ defendants” and “appellants” and ‘‘ respondents” 
do not make forclearness. An effort will accordingly 
be made here to re-state the matter with substantial 
accuracy, but perhaps in a simpler form. 

A, a New York firm, wants 750,000 Belgian francs 
in Paris on December 31st, and B, a London 
firm, wants equivalent dollars in New York on the 
same day. Accordingly on December 23rd the two 
enter into a mutual contract under which each is 
to supply the other’s want. 
contract is sometimes referred to as two sales and 
sometimes as a sale of the francs at the price of 
the dollars, but substantially it was a contract 
of barter, each party giving full considera‘ion and 
receiving full value in the contract. A was the 
Pacat Finance Corporation and B was the British- 
American Continental Bank, the plaintiffs and 
appellants. 

The whole trouble arose out of the very material 
factor of the bankruptcy of the American firm before 
December 31st and their declared inability to deliver 
the dollars plus the equally serious factor.that the 
geographical distance and other causes had led to 


In the report this 
not be paid. 


the instruction of a number of intermediaries, with 
the result that the francs were paid on December 31st, 
the actual payer being unaware of the failure of the 
American firm. This miscarriage arose notwith- 
standing, if we may say so, a most proper cable 
which had been sent by the American firm to the 
London firm on December 30th, asking the London 
firm not to pay the francs ‘as we are not in 
position to complete transaction.” At this point 
it seems right to say that all the parties concerned 
acted in a most frank and honourable manner. 
The arrangements which had been made by A, the 
New York firm, and B, the English firm, for the 
payment by the latter and acceptance by the former 
of the 750,000 Belgian francs were as follows :— 


B, the London firm, instructed C, a Brussels 
bank, as their agents, to pay the francs as A, the 
American firm, might direct. 


A, the American firm, requested B, the London 
firm, to pay the francs to D, the British Bank for 
Foreign Trade (the defendants and respondents) for 
account of A, and at the same time they instructed 
D to receive the francs and to pay them to E for 
account of their (A’s) Paris office. D on their part 
arranged that this payment should be made by 
them to KE through another bank, F, who were 
the Brussels agents of E. 


So it came to this: A, the American firm, who 
were to be the payees of the francs, were represented 
in Europe by D, E and F for the purpose of receiving 
the payment; and Bb, the London firm, who were 
to be the payers of the francs, were represented in 
Brussels by C. 


A’s cable from New York of December 380th 
was received by B in London about 9.80 a.m. 
on December 31st. Within an hour, namely, at 
10.28 a.m., B cabled to their Brussels agents C— 


“Do not make payment British bank account 
Pacat Finance New York seven hundred and 
fifty thousand 31st. If made, ask for repayment.” 


Also, on December 30th, E’s New York office 
cabled to their Antwerp office that the francs would 


B's cable from London was received by C in 
Brussels at 11.20 a.m., when it was too late to 
prevent the payment being made. The payment- 
had been made in Brussels at 9 o'clock that morning 
hy C, as representing the English firm, to D, as 
representing the American firm. Not only so, but 
the francs had been passed on from D to F before 
11.20 a.m. Immediately on receipt of B’s cable, 
C, in Brussels, as representing the English firm, 
telephoned to D not to part with the money, but 
were at once informed that it had already been 
paid to F. 
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What had happened in Brussels on the morning 
of December 31st was this: (1) about 9 o’clock 
the Brussels bank C, acting for B the London 
sellers of the francs, had paid the money to D, the 
authorised agents of the American firm known 
as A; (2) immediately on receipt, D as instructed, 
paid over the money to the other Brussels bank F as 
agents of the Antwerp bank E; (3) at 11.20 the 
London wire was received by C, too late to lock the 
door; (4) C at once telephoned to D not to pass on 
the money, but were told that it had already been 
paid over to F; (5) C at once delivered a letter to F 
stating the circumstances, and asking F to keep 
the money “for such end as may be right.” 
December 31st was Friday, and the chapter of events 
was renewed on Monday, January 2nd, when (6) F, 
as instructed by E, repaid the money to D, who 
reported to C the fact of -repayment; (7) on 
January 3rd E wrote to D that the repayment had 
been ordered ‘‘ assuming, as we suppose, that the 
payment in our favour was made by inadvertence ”’ ; 
(8) A, the London sellers, hearing that D held the 
money asked for payment of it; (9) about the same 
time the receiver or trustee on the estate of the 
American purchasers wrote to D to retain the money. 


All that is essential in this may be put in a 
simplified form thus :— 


Smith, a purchaser, in ignorance that Brown the 
seller has become unable to deliver the goods, pays 
the price to Brown’s agent, Jones. Jones passes on 
the money to Robinson by Brown’s prior instructions. 
Robinson, being satisfied that a mistake has been 
made, repays the money to Jones. The money 
is claimed from Jones by Smith, but the trustee 
in Brown’s bankruptcy tells Jones not to pay. What 
then is the position of Jones? Here we must add 
the further important fact that it would suit Jones 
quite well to keep the money, because he is a creditor 
of the defaulting seller Brown to a large amount, 
and the disputed money if retained by Jones will, 
so far as it goes, give him 20s. in the £ on his claim. 
If the price is returned by Jones to the purchaser 
Smith, then Smith is put back where he was, and 
loses nothing. If it is not paid back Smith is 
an ordinary creditor on Brown’s estate, and must 
take what dividend may be going. Conversely, if 
Jones pays Smith, his (Jones’s) claim in Brown’s 
bankruptcy is so much larger and reduced to dividend 
level, whereas retention is full payment to that 
extent. This is what was put by Lord Justice 
Scrutton in the opening of his opinion. 


The unanimous decision of the Court of Appeal, 
reversing Mr. Justice Sankey, was in favour of the 
London firm on the following grounds :— 


1.—The English sellers had, through their agents, 


paid the francs under a mistake of fact, namely, 
their ignorance of the American purchasers’ stoppage. 


2.—When the payment was made there was no 
legal liability to make it. This on the ground 
that the transaction was an exchange of francs for 
dollars, each being the consideration for the other, 
and therefore if the dollars were not paid by the 
American firm, the English firm was under no legal 
liability to pay the francs. The mere fact of the 
unknown bankruptcy would not of itself have been 
enough if the other circumstances had been different. 


8.—If the American firm’s Brussels representa- 
tive, the British Bank for Foreign Trade, had 
never parted with the francs, it would necessarily 
have followed that they must repay. This turns 
on the footing on which they received the money, 
which was simply to pass it to the credit in Paris 
of their principals, the American firm. If, on the 
other hand, they had received it by arrangement 
with the American firm towards reduction of their 
own claim against that firm, they would have been 
under no obligation to repay, and the decision would 
have been the other way. 


4.—But there was the further element that the 
British Bank for Foreign Trade had in fact parted 
with the money. No doubt they got it back again, 
but the great question, and the ground on which 
Mr. Justice Sankey décided against the English 
firm, was this: When the British Bank for Foreign 
Trade got the money the second time did that give 
that bank a new title, or did they hold exactly 
as they held before they had parted with the money ? 
The decision is in the latter sense, but it is clear 
from Lord Justice Scrutton’s illuminating opinion 
that his acute mind has been much exercised over 
the problem. He solves it on the ground that 
‘‘no valid transaction intervened,” and therefore 
the doctrine of the ‘‘ windfall” applies. It was 
just a chance that the British Bank for Foreign 
Trade got the money back, and the benefit of 
the windfall must always go to the ‘‘ true owner,” 
in this case the British-American Continental Bank. 


One practical consideration emerges, and that 
is what Lord Justice Scrutton refers to as the 
application of the doctrine of relativity in connection 
with the different local times—and it may be added, 
also the different banking hours. It would not have 
been an unreasonable instruction by the English 
firm to their Brussels agents’ not to pay the francs 
till after noon, Greenwich time, and that small 
precaution would have obviated the whole litigation. 


A daily paper reports that mysterious little elfin creatures 
of human appearance have been seen in a Forest of Dean 
colliery. Shareholders, probably.— Punch. 
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Society of accineialis Accountants and 
Anbditors. 


MEMBERSHIP. 
The following additions to, and promotions in, the Membership 
of the Society have been completed since our last issue:— 


ASSOCIATES TO FELLOWS. 
Bet, Vicror Autan (Tulk, Bell & Neaves), Tower Chambers, 
30, Spring Gardens, Manchester, Practising Accountant. 
Cuaries, Wiit1amM Henry, 3, Greenfield Villas, Llanelly, 
Practising Accountant. 
Groves, THomas James, M.C., Scarbro’ 
Hartlepool, Practising Accountant. 
Houtanp, ArTtHur Epwarp Jonn (Kimpton, Holland & Co.), 
Tredegar Chambers, Bridge Street, Newport, Mon., 
Practising Accountant. 

Hotmes, Outver Newron (S 
Corridor Chambers, Mar 
Accountant. 

Houtme, James ALBERT, 88, Mosley Street, St. Peter’s Square, 
Manchester, Practising Accountant. 

Kuvpron, ALAN Freperick (Kimpton, Holland & Co.), Tredegar 
Chambers, Bridge Street, Newport, Mon., Practising 
Accountant. 


Street, West 


rrow, Holmes & Co.), 13-16, 
et Place, Leicester, Practising 


Lams, At¥rreD Rospert, Federation Chambers, Wheeler Gate, 


Nottingham, Practising Accountant. 

Nixon, Epwin Van-per-Vorp, Yorkshire House, 20, Queen 
Street, Melbourne, Practising Accountant. 

Ricu, Tom Brown, 30, Clifton Street, Blackpool, Practising 
Accountant. : 

Rocerson, Cuartes Ernest (Geo. A. Marriott, Rogerson & Co.), 
89, Fountain Street, Manchester, Practising Accountant. 

Tuomas, Davip Brynmor, Post Office Chambers, Merthyr Tydfil, 
Practising Accountant. 


ASSOCIATES. 

Anpey, Tuomas Wrii1am, Borough Treasurer and Accountant's 
Department, Municipal Buildings, 170, Victoria Street, 
Grimsby. 

AGELastTo, EmMaNvEL Joun, Clerk to Price, Waterhouse & Co., 
47, Avenue de |’Opéra, Paris. 

Arrcuison, James, Borough Treasurer’s Department, Town 
Hall, Wednesbury. 

ARNOLD, Frepertck Vernon, Clerk to R. Carpenter, Midland 
Bank Chambers, North Street, Brighton. 

Asupy, Epear, City Treasurer's Department, The Council 
House, Birmingham. 

Banks, Witu1am Howarp, Clerk to Beevers & Adgie, 26, Park 
Row, Leeds. 

Barnes, Bernarp, Finance rtment, Ministry of Labour, 
Queen Anne’s Chambers, Westminster, London, 8.W.1. 

BarracLoueH, ALLAN, Borough Treasurer’s Department, Town 
Hall, Batley. 

Barratt, Dante, Clerk to Thomas Silvey & Co., Palatine Bank 
Buildings, 10, Norfolk Street, Manchester. 

Betton, Owen Josepn, Clerk to Atkinson & Boyd, 63, Hill 
Street, Newry. 

Bennett, Wii1t1am Epwarp, Clerk to F. W. Clarke & Co., 
25-28, Corridor Chambers, Market Place, Leicester. 
Brown, Husert Exmorg, Clerk to J. Dix Lewis, Cesar & Co., 

Kennan’s House, Crown Court, Cheapside, London, E.C.2. 

Butter, Freverick Grorce, Clerk to Wheeler, Monro and 
Campbell Brodie, 41/42, King Street, Covent Garden, 
London, W.C.2. 

Cuapwica, Recrnatp, Clerk to H. R. Evans, 17, George Street, 
St. Helens, Lancs. 

Cuapman, Husert, Clerk to William M. Gray, Son & Co., 
Palmerston Buildings, 5, Manor Row, Bradford. 

Cuarxe, Epwarp Joun, Clerk to F. J. Clarke & Co., Oriental 
Chambers, Doncaster. 

CoareswortH, Cuartes Ernest, Clerk to Barron & Barron, 
1, Minster Gates, York. 


Contron, Tuomas, Clerk to Shuttleworth & Haworth, Lloyds 
Bank Buildings, King Street, Manchester. 

Dopps, Hersert James, 61, Preston Avenue, North Shields. 

Downinc, Artour Epwarp, Clerk to Viney, Price & Goodyear, 
99, Cheapside, London, E.C.2. 

Drake, Harry Grousuaw, 29, Beech Street, Paddock, 
Huddersfield, Practising Accountant. 

Dyson, Kenneto Date, District Bank Chambers, Market 
Street, Huddersfield, Practising Accountant. 

Exuuiorr, Stanuey James, Secretary and Chief Accountant, 
A. Milburn & Co., Limited, Laura Street, Sunderland ; 
formerly Clerk to Hughes & Allen, London. 

Fartey, Horace Epwarp, Clerk to McAuliffe, Davis & Hope, 
Penang, Straits Settlements. 

Fennemore, Cuartes Water, Clerk to Kain, Brown, 
Bennett & Clark, 59, Chancery Lane, London, W.C.2. 


Fiercuer, Cec, Epaear, Clerk to Hopps & Bankart, 25, Friar 
Lane, Leicester. — 

Gower, Henry Hersert Joan, Clerk to Westacott, Quaife & Co., 
Gwydir Chambers, 104, High Hoiborn, London, W.C.1. 

Harnis, Frepericx Georeez, Clerk to W. M. Bayliss, Sons & Co., 
16, Broad Street, Oxford. 

Haw«rns, Leonarp Ceci, Clerk to Deloitte, Plender, Griffiths 
and Co., 5, London Wall Builuings, London, E.C.2. 

Hersert, Cyrtt Hersert, Clerk to Felton & Co., 131, Edmund 
Street, Birmingham. 

Horzourn, Epwarv Doveias, Accountant’s Department, 
The Maldens and Coombe Urban District Council. 
Council Offices, New Malden. 

HotiinewortH, Francts Vernon, B.Sc., Clerk to W. H. 
Grainger, 5, Staple Inn, London, W.C.2. 

Hunatt, Geuoree, Corps of Military Accountants, Victoria 
Barracks, Belfast. 

Hunt, Roypen Cuiaupre, Clerk to W. Hill Hunter & Co., 
150, North Street, Brighton. 

IckERINGILL, Wittiam JoHuN CrowrHeER, Clerk to Hilton, 
Sharp & Clarke, 4, Pavilion Buildings, Brighton. 

James, Pome Gavep, Clerk to Henry Portlock & Co., 
186, Bishopsgate, London, E.C.2. 

Kenpautt, Roy, Park Square Chambers, Leeds, Practising 
Accountant. 

Lake, Wiut1am, Finance Department, Willesden Urban District 
Council, Town Hall, Dyne Road, Kilburn, London, N.W.6. 

Lecertr, Attan Leopoup, Clerk to Mundy, Brewer & Co., 
3, Wood Street, Queen Square, Bath. 

Lomax, Cyriz Morton, Clerk to Lomax, Clements, Sons and 
Beddall, Greenwich House, 10/13, Newgate Street, 
London, E.C.1. 

McIntyre, Joun, Clerk to Samuel Ralphs & Son, Castle 
Chambers, 6, Vernon Street, Stockport. 

Micuar., Haroup Repvers, A.C.A. (J. E. Denney, Bogle & Co.), 
205/206, Finsbury Pavement House, London, E.C.2, 
Practising Accountant. 

Mitton, ALFRED GerorGE, Borough Treasurer’s Department, 
Municipal Offices, Southampton. é 

Morrat, Fesros, 126, High Street, Falkirk, Practising 
Accountant. 

Morr, Lesire Jonn Anevus, Borough Accountant’s Department, 
Town Hall, Croydon. 

Moors, Freperick Vicror, Clerk to Howard Morris & Crocker, 
20/23, Pearl Buildings, Portsmouth. 

Naytor, WILLIAM, sang Treasurer’s Department, Town 
Hall, Halifax. . 

Newson, Aurrep, Clerk to Peat, Marwick, Mitchell & Co., 
Royal Exchange, Middlesbrough. 

Nicnots, Frank Avsert, Clerk to Brown, Peet & Tilly, 
37/40, Mark Lane, London, E.C.3. 

NigatmneaLe, Witu1am Haroxp, Clerk to Stanley F. Stephens 
and Co., New Hibernia Chambers, London Bridge, 
London, 8.E.1. 

Norton, Leopotp Grrarp, Clerk to Martin, Farlow & Co., 
50, Gresham Street, London, E.C.2. 

O’Suttivan, Nratt Darre, Clerk to Atkins, Chirnside & Co., 
11, South Mall, Cork. 
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Patmer, Artour Epear. Clerk to J. & A. W. Sully & Co., 
Bank Chambers, 28, High Street, Weston-super-Mare. 
Parrerson, ANNIE Emmerson, The Deputy Public Trustee Office, 
Albert Square, Manchester. 

Porert, Kare Anntz, Finance Department, Ministry of Labour, 
Montagu House, Whitehall, London, 8.W.1. 

Ripprneton, Crrm Rosert, Clerk to Watson & Tebbet, 
24/26, Corridor Chambers, Market Place, Leicester. 

Roserts, Stanuey, Clerk to Ward & Clarke, 51, Hoghton 
Street, Southport. 

Rose, Harry (Howard, Rose & Co.), 70a, Basinghall Street, 
London, E.C.2, Practising Accountant. 

Rossett, Parrick Wiii1am Georce, Clerk to F. W. Fox, 
14, King Street, Leicester. 

Scorr, Georce Hampsuire, Clerk to T. Revell, Standard 
Buildings, City Square, Leeds. 

Surrx, Artruur Joun, Clerk to Edward Blinkhorn, Lyon &Co., 
Bank Chambers, 69, Leadenhall Street, London, E.C.3. 

Ssmrrn, Haroup, Clerk to R. E. Mitchell, 8/9, Mansion House 
Chambers, 11, Queen Victoria Street, London, E.C.4. 

Sirs, Henry AuBent, Clerk to Peat, Marwick, Mitchell & Co., 
11, Ironmonger Lane, London, E.C.2. 

Smrru, Leonarp Witrorp, Clerk to Norman McKellen, 20. Booth 
Street, Manchester. 

Srettman, Husert, Borough Treasurer and Accountant’s 
Department, Municipal Buildings, Redcar. 

SrrutHers, Joun Norman (J. W. Beever), 6, Princess Street, 
Manchester, Practising Accountant. 
THompson, AuaN Ratex, Borough Treasugsr’s Department, 
Town Hall, Portsmouth. = 
Tompson, Frank Fereuson, Clerk to Scampton, Brown and 
Meadow, 28, Market Street, Wigan. 

Warp, Encar Grorce CapeLnorn, Comptroller and Accountant- 
General’s Department, General Post Office, London. E.C.1. 

Watkins, GarFietp Atrtwoop, Borough Treasurer’s Department, 
Guildhall, Swansea. 

West, Recmnatp Apert, Clerk to McAuliffe, Davis & Hope, 
Penang, Straits Settlements. 

Weston, Ronatp Courston, Clerk to Surrey, Bishop & Co., 
Revenue House, 7/8, Poultry, London, E.C.2. 

Wayrr, Jonn Hanson, Clerk to Seddon & Co., Victoria 
Buildings, 21, Grainger Street West, Newcastle-on-Tyne. 

Wruxs, Davin James, Accountant’s Department, Taf Fechan 
Water Supply Board, Merthyr Tydfil. 

Woops, Wiuuam, Clerk to Dutton, Armstrong & Co., 
4, Piccadilly, Manchester. 


Incorporated Accountants’ Students’ 
Society of London. 


On February 23rd, immediately preceding the lecture, 
Mr. F. W. Stephens, retiring President, was at home to the 
members at Cordwainers’ Hall. 

A considerable number of members and ladies accepted 
Mr. Stephens’ hospitality. Among those present were:— 
Mr. W. MelIntosh Whyte (recently elected President), 
Mr. G. H. Bridge (Vice-President) and the following 
Past Presidents of the Students’ Society: Mr. A. E. 
Woodington, Mr. A. R. King Farlow, Mr. H. J. Burgess, Mr. 
William Strachan, Mr. Richard A. Witty, Mr. H. Morgan, 
Mr. W. D. Elgar and Mr. W. Holman. Also Mr. Ronald F. 
Roxburgh, M.A., Mr. Clement C. Gatley, M.A., LL.D., Mr. 
A. E. Watson, C.B.E., Miss M. M. Homersham, M.A., F.S.A.A., 
Miss G. H. Ayres, A.S.A.A., Miss I. G. Chapman, A.S8.A.A., 
Miss K. A. Popert, A.S.A.A., Miss M. E. Moore, A.S.A.A., 
Mr. D. N. Crick, A.S.A.A., Mr. W. D. Menzies, Mr. C. E. 
Wakeling, Mr. A. A. Garrett, and Mr. J. C. Fay (Secretary). 

The proceedings were of an enjoyable character and gave 
members an opportunity of social intercourse. At the 
subsequent meeting of the Society a cordial vote of thanks 
was accorded to Mr. Stephens for his hospitality. 


BANKRUPTCY (AMENDMENT) 
BILL. 


(Introduced into the House of Lords by the Lord Chancellor.) 


A Bill intituled an Act to amend the Bankruptcy Act, 1914. 


Be it enacted by the King’s most Excellent Majesty, by 
and with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament 
assembled, and by the authority of the same, as follows :— 


AMENDMENTS OF Sect. 26 or THE PrincrpaL Act. 


1.—(1) So much of sub-sect. (2) of sect. 26 of the Bankruptcy 
Act, 1914 (hereinafter referred to as the ‘‘ principal Act”’), as 
requires the Court to refuse the discharge of a bankrupt in all 
cases where he has committed a felony or misdemeanour 
connected with his bankruptcy unless for special reasons the 
Court otherwise determines, and so much of the said sub- 
section as requires the Court, where on proof of any of the 
facts mentioned in sub-sect. (3) of the said section the Court 
suspends the discharge of a bankrupt, to do so for a period of 
not less than two years, shall cease to have effect, and in the 
said sub-sect. (2)— 

(a) There shall be substituted for the words from 
the beginning of the first proviso down to the word 
‘either ’’ the words following, that is to say :— 

Provided that where the bankrupt has committed 
any misdemeanour under this Act, or any 
enactment repealed by this Act, or any other 
misdemeanour connected with his bankruptcy 
or any felony connected with his bankruptcy, or 
where in any case any of the facts hereinafter 
mentioned are proved, thie Court shall ‘‘ either—”’ ; 
and 

(b) There shall be substituted for paragraph (ii) of the 
said first proviso the following paragraph, that is 
to say :— 

(ii) Suspend the discharge for such period as 
the Court thinks proper; or 

(2) There shall be substituted for paragraph (h) of sub-sect. 
(3) of the said sect. 26 of the principal Act the following 
paragraph, that is to say :— 

(h) That the bankrupt has brought on or contributed 
to his bankruptey by incurring unjustifiable expense in 
bringing any frivolous or vexatious action ; 


ExpLaNaTiIon oF Sscr. 33 or THE Princrpan Acr. 


2.—For the removal of doubts it is hereby declared that the 
priority given by sect. 33 of the principal Act to the wages or 
salary of any clerk or servant in respect of services rendered 
to a bankrupt during four months before the date of the 
receiving order, not exceeding fifty pounds, applies to any 
such wages or salary as aforesaid whether or not earned 
wholly or in part by way of commission. 


AMENDMENT oF Sect. 39. 


3.—For sect. 39 of the principal Act (which relates to second 
or subsequent bankruptcies) there shall be substituted the 
following section, that is to say:— 

(1) Where a second or subsequent receiving order is 
made against a bankrupt, or where an order is made for the 
administration in bankruptcy of the estate of a deceased 
bankrupt, then for the purposes of any proceedings 
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consequent upon any such order, the trustee in the last 
preceding bankruptcy shall be deemed to bea creditor in 
respect of any unsatisfied balance of the debts provable 
against the property of the bankrupt in that bankruptcy. 


(2) In the event of a second or subsequent receiving 
order made against a bankrupt being followed by an order 
adjudging him bankrupt, or in the event of an order being 
made for the administration in bankruptcy of the estate 
of a deceased bankrupt, any property acquired by him 
since he was last adjudged bankrupt, which at the date 
when the subsequent petition was presented had not been 
distributed amongst the creditors in such last preceding 
bankruptcy, shall (subject to any disposition thereof made 
by the official receiver or trustee in that bankruptcy, 
without knowledge of the presentation of the subsequent 
petition, and subject to the provisions of sect. 47 of this 
Act) vest in the trustee in the subsequent bankruptcy or 
administration in bankruptcy as the case may be. 


(3) Where the trustee in any bankruptcy receives notice 
of a subsequent petition in bankruptcy against the 
bankrupt or after his decease of a petition for the ad- 
ministration of his estate in bankruptcy, the trustee shall 
hold any property then in his possession which has been 
acquired by the bankrupt since he was adjudged bankrupt 
until the subsequent petition has been disposed of, and, 
if on the subsequent petition an order of adjudication or 
an order for the administration of the estate in bankruptcy 
is made, he shall transfer all such property or the 
proceeds thereof (after deducting his costs and expenses) 
to the trustee in the subsequent bankruptcy or adminis- 
tration in bankruptcy, as the case may be. 


Recovery oF Property TRANSFERRED WITHOUT KNOWLEDGE OF 
Recelvinc OrpDER. 

4.—Where any money or property of a bankrupt has, on or 
after the date of the receiving order but before notice thereof 
has been gazetted in the prescribed manner, been paid or 
transferred by a person having possession of it to some other 
person, and the payment or transfer is under the provisions 
of the principal Act void as against the trustee in the 
bankruptcy, then, if the person by whom the payment or 
transfer was made proves that when it was made he had not 
had notice of the receiving order, any right of recovery which 
the trustee may have against him in respect of the money or 
property shall not be enforced by any legal proceedings except 
where and in so far as the Court is satisfied that it is not 
reasonably practicable for the trustee to recover in respect of 
the money or property or of some part thereof from the person 
to whom it was paid or transferred. 


AMENDMENTS oF Sect. 154. 

5.—(1) Sect. 154 of the principal Act (which provides among 
other things that any person who has been adjudged bankrupt 
or in respect of whose estate a receiving order has been made, 
shall be guilty of a misdemeanour if he commits any of the 
acts or omissions mentioned in paragraphs (4), (5), (9), (10), 
(11) and (12) of the said section within six months next before 
the presentation of the bankruptcy petition by or against him, 
or if he commits any of the acts mentioned in paragraphs 
(13), (14) and (15) of the said section within six months next 
before the presentation of the bankruptcy petition by or 
against him, or, in the case of a receiving order made under 
sect. 107 of the principal Act, before the date of the order), 
shall have effect as if in the said paragraphs (4), (5), (9), (10), 

_(11), (12), (13), (14) and (15) thereof, the words ‘twelve 
months’’ were substituted for the words ‘‘six months” 
wherever those words occur. 


(2) The said sect. 154 shall have effect as though the 
following sub-sections were inserted therein, that is to say :— 


(2) Any person guilty of a misdemeanour in the cases 
mentioned respectively in paragraphs (13), (14) and (15) 
of the last foregoing sub-section shall be liable on con- 
viction on indictment to penal servitude for any term 
not exceeding five years, or, on summary conviction to 
imprisonment for a term not exceeding twelve months. 


(3) Where any person pawns, pledges or disposes of 
any property in circumstances which amount to a 
misdemeanour under paragraph (15) of sub-sect. (1) of 
this section, every person who takes in pawn or pledges 
or otherwise receives the property knowing it to be 
pawned, pledged or disposed of in such circumstances 
as aforesaid shall be guilty of a misdemeanour, and on 
conviction thereof liable to be punished in the same way 
as if he had received the property knowing it to have been 
obtained in circumstances amounting to a misdemeanour. 


ExpianaTion oF Sxct. 156 or THE Princrpa Act. 

6.—For the removal of doubts it is hereby declared that if 
any person who has been adjudged bankrupt, or in respect of 
whose estate a receiving order has been made, has with intent 
to defraud his creditors or any of them caused or connived at 
the levying of any execution against his property he shall for 
the purposes of raph (b) of sect. 156 of the principal Act 
be deemed to have made a transfer of or charge on his property, 
and shall accordingly be guilty of a misdemeanour. 


AMENDMENTS oF Sect. 158. 
7.—As from the expiration of a period of two years after the 
commencement of this Act, sect. 158 of the principal Act 
(which relates to the failure of bankrupts to keep proper 
accounts) shall have effect as if— 


(a) There were substituted for sub-sect. (1) thereof the 
following sub-section, that is to say :— 

(1) Any person who has been adjudged bank- 
rupt or in respect of whose estate a receiving 
order has been made shall be guilty of a misde- 
meanour, if, having been engaged in any trade or 
business during any period in the two years 
immediately preceding the date of the presentation 
of the bankruptcy petition, he has not kept proper 
books of aecount throughout that period, and 
throughout any further period in which he was so 
engaged between the date of the presentation of 
the petition and the date of the receiving order, 
or has not preserved all. books of account so kept: 

Provided that a person who has not kept or has 
not preserved such books of account shall not be 
convicted of an offence under this section— 

(a) If his unsecured liabilities at the date of the 
receiving order did not exceed, in the case 
of a person who has not on any previous 
occasion been adjudged bankrupt or made 


- a& composition or arrangement with his 
creditors, £500, or in any other case 
£100; or 


(b) If he proves that in the circumstances in 
which he traded or carried on business the 
omission was honest and excusable; and 

(b) There were substituted for sub-sect (3) thereof the 
following sub-section, that is to say :— 

(3) For the purposes of this section, a person 

shall be deemed not to have kept proper books 
of account if he has not kept such books or 


=I 
a 


Marcon, 1926.] 


THE INCORPORATED ACCOUNTANTS’ JOURNAL. 


211 


accounts as are necessary to exhibit or explain 
his transactions and financial position in his trade 


or business, including a book or books containing | - 


entries from day to day in sufficient detail of all 
cash received and cash paid, and, where the 
trade or business has involved dealings in goods, 
statements of annual stocktakings, and (except 
in the case of goods sold by way of retail trade 
to the actual consumer) accounts of all goods sold 
and purchased showing the buyers and sellers 
thereof in sufficient detail to enable the goods and 
the buyers and sellers thereof to be identified. 


AMENDMENT oF Szcr. 161. 


8.—It shall not in any case be obligatory on the Court to 
make an order under sect. 161 of the principal Act (which 
requires the Court in the circumstances therein mentioned 
to order the prosecution of a debtor), unless it appears to 
the Court that the circumstances are such as to render a 
prosecution desirable; and accordingly the said section shall 
have effect as if there were therein inserted after the word 
‘*convicted’’ the words ‘‘ and that the circumstances are 
such as to render a prosecution desirable,’’ and the proviso to 
the said section is hereby repealed. 


Repeau or Secr. 163. 4 


9.—Sect. 163 of the principal Act (which empowers a Court 
to commit for trial any person whom the Court has ground 
to believe to have committed a statutory misdemeanour in 
cases of bankruptcy) is hereby repealed. 


AMENDMENT oF Sect. 164. 


10.—Sect. 164 of the principal Act (which in sub-sect. (1) 
thereof provides, among other things, that a person guilty 
of an offence declared to be a felony or misdemeanor under 
that Act in respect of which no special penalty is imposed by 
that Act shall be liable on summary conviction to imprisonment 
for a term not exceeding six months) shal! have effect as if 
in the said sub-sect. (1) thereof the words ‘‘ twelve months” 
were substituted for the words ‘‘ six months.” 


AMENDMENT oF ScHEDULE 2 oF THE PrincrpaL Act. 


11.—Rule 5 of the Second Schedule to the principal Act 
(which requires the affidavit proving a debt to state whether 
or not the creditor is a secured creditor) shall have effect as if 
there were inserted at the end thereof the following provision, 
that is to say :— 


And if it is found at any time that the affidavit made by, 
or on behalf of a secured creditor has omitted to state 
that he is a secured creditor, the secured creditor shall 
surrender his security to the official receiver or trustee 
for the general benefit of the creditors unless the Court 
on application is satisfied that the omission has arisen 
from inadvertence, and in that case the Court may allow 
the affidavit to be amended upon such terms as to the 
repayment of any dividends or otherwise as the Court 
may consider to be just. 


Sort Tirtz, Crrarion AnD ConsTRUCTION. 
12.—(1) This Act may be cited as the Bankruptcy 
(Amendment) Act, 1926, and this Act and the principal Act 
may be cited together as the Bankruptcy Acts, 1914 and 1926. 


(2) Except where the context otherwise requires, references 
in this Act to the principal Act shall be construed as references 
to that Actas amended by this Act, and this Act shall be 
construed as one with the principal Act. 


Sheffield and District Society of 
Incorporated Accountants. 


Mr. Charles H. Wells, F.S.A.A., the President of the 
Sheffield and District Society of Incorporated Accountants, 
was supported by a distinguished company, representative of 
the political, professional and business world, at a dinner of 
the Society, held at the Royal Victoria Station Hotel, Sheffield, 
on February 19th. The guests included Alderman Benson 
(Lord Mayor of Sheffield), Mr. T. R. Ellin (Master Cutler), 
Sir William E. Hart (Town Clerk), Mr. Arthur Neal, Mr. A. Howe 
(Registrar, County Court), Mr. A. Harland, M.P., Alderman 
E. Wilson, Alderman C. Simpson, Mr. R. Geoffrey Johnson 
(City Treasurer), Mr. G. Stanhope Pitt (President of the 
Parent Society), Mr. A. A. Garrett (Secretary of the Parent 
Society), Mr. William Claridge (President, Bradford and 
District Society of Incorporated Accountants’), Mr. F. Holliday 
(President, Yorkshire District Society of Incorporated 
Accountants), Mr. F. Walmsley (Manchester), Mr. A. E. 
Piggott (Secretary, Manchester and District Society of 
Incorporated Accountants), Mr. R. T. Wilson (President, 
Sheffield Law Society), Mr. B. C. Davis (President, Sheffield 
Chartered Accountants), Mr. W. A. Wheatcroft (Secretary, 
Sheffield Chartered Accountants), Mr. W. G. Lee (Secretary, 
Institute of Secretaries), Mr. B. M. Heald (President, Bankers’ 
Institute), Mr. H. Moore (Secretary, Bankers’ Institute), 
Mr. W. M. Eadon (Institute of Auctioneers), Mr. J. Willis 
(Institute of Auctioneers), Councillor Slater Willis, Mr. W. F. 
Sutton (Inspector of Taxes), Mr. R. 8. Habbijam (Inspector of 
Taxes), Mr. W. C. A. Landon (Inspector of Taxes), Mr. 
F. W. Ogg (Inspector of Taxes), Mr. H. W. Wallis (Inspector 
of Taxes), Mr. J. W. Claxton (Inspector of Taxes), Mr. C. J. 
Preston, Mr. Ernest Smith, Mr. Charles Turner, F.C.A., 
Mr. G. H. Harrison, Mr. John Oakley (Editor, Sheffield 
Telegraph), Mr. H. L. Cooper (Editor, Shefield Evening 
Telegraph), Mr. W. E. Bemrose (Editor, Shefield Mail), 
Mr. W. 8. Robinson (Editor, Sheffield Independent), and 
Mr. P. Toothill (Hon. Secretary, Sheffield and District Society 
of Incorporated Accountants). 

After the loyal toast had been submitted by the President, 
Sir Wru14m Hart, the Town Clerk of Sheffield proposed 
‘*The Houses of Parliament.” An occasion such as that, he 
said, provided them with a pleasant opportunity of meeting 
members of other professions. Parents at the present time, 
he was told, were not sending their children into the law, but 
were sending them into accountancy. That showed that the 
accountancy profession was the more popular, and he was 
sure his friend Mr. Arthur Neal would join with him in the 
hope that their profession was a much more remunerative one 
than the law. (Laughter.) Dealing with the subject of the 
toast, Sir William referred to the fact that ours was the 
Mother of Parliaments, and was copied in all the free speaking 
nations of the world. Leaving politics altogether on one side, 
Parliament was showing the keenest interest and desire to 
effect improvements and to promote the well-being of the people. 

Mr. Atsert Haruanp, M.P. for the Ecclesall Division of 
Sheffield, responding, said that, unfortunately, trade which 
seemed to shoot up by sudden spurts did not show that real 
improvement that it should enjoy. He did not think they 
need have the same fear that they had previously of 
competition from Germany, for he was inclined to think 
that the next severe competition would come from America ; 
this would not, likely, come immediately, because the 
American people were so busy that they could not even keep 
pace with the orders for their home trade. We spoke to-day of 
labour saving devices for machinery. Surely if there was any 
term that was misunderstood, and should not be used, it was 
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that of ‘‘labour saving machinery,’’ because after all it was 
merely ‘‘time and trouble saving machinery.’’ This saving 
of time and trouble would mean increase of production, which 
would do more than anything else to raise wages and do 
something to help the people of this country. He felt very 
strongly that their aim should be to raise wages, and they 
could not do this unless they provided appliances for 
increasing labour productivity. Following an interesting 
account of customs in the House of Commons, Mr. Harlend 
said he always regretted that the Society of Incorporated 
Accountants were not represented in a greater measure in 
the House, but with such a number of societies as 
accountants had, how could they expect to possess any real 
dominant factor in securing those privileges which they should 
undoubtedly enjoy? 

Mr. Ausert Howe, Registrar of Sheffield County Court, 
proposed ‘‘ The City and Trade of Sheffield.’’ From what he 
knew of the particular branch of business which had some 
interest for accountants, trade had been flourishing. The 
number of bankrupts last year was a record, and there were 
more receiving orders in that district than in any other County 
Court district in England. But he desired to strike a more 
hopeful note, and as a Sheffield man he believed in the future 
of the trade and civic life of their city. He therefore 
submitted the toast with confidence, and felt sure the Lord 
Mayor and the Master Cutler, with whom he associated the 
toast, would do the subject more adequate justice than 
he could. 

The Lorp Mayor (Alderman J. Benson) and the Master 
Cutler (Mr. T. R. Ellin) responded to the toast, both making 
an appeal for greater co-operation between masters and men. 
The Master Cutler repeated the advice he gives publicly-on 
every opportunity—‘: Buy best British branded goods.” 

Mr. ArrHur Neat (late Parliamentary Secretary of the 
Ministry of Transport) proposed the toast of ‘‘ The Society of 
Incorporated Accountants and Auditors.”” He believed that 
their Society was 40 years old—he remembered its beginnings 
pretty well—and that it had to-day something like 4,400 
members. He understood that their President, who was in 
his third year of office, used to be an examiner, and he noticed 
that since he had ceased to fill that office, the number of 
students had gone up very rapidly. (Laughter.) He thought 
he was right in saying that there were between 1,400 
and 1,500 students on the books of the Society. This 
number of prospective incomers to the Society, against a 
membership of over 4,000, showed that the Town Clerk 
was not very far wrong when he suggested that it was a 
particularly remunerative and attractive profession. A few 
members of the general public were present at the dinner, 
and seeing lawyers and accountants fraternising so happily 
together they might be wondering where the interests of the 
public came in. The reason of the existence of these 
professional societies was not finally to benefit the members 
of the professions, but it was that they might be enabled 
to serve the public better and protect the public interest. 
It was only in that way that they could ever hope for success 
for themselves. ll these societies were of real value. If 
there was one thing they had learned more readily than 
another in recent years it was the importance of statistics. 
Costing was becoming no less important—he thought more 
important—than the ultimate ascertaining of correct figure 
results. People were beginning to realise more and more 
that they could not leave these matters to chance and 
haphazard methods. If they wished to build up sound and 

_ permanent undertakings they must find out from day to day, 
and as they went along, what results were being obtained. 
Associating the President of the Society, Mr. George Stanhope 

Pitt, F.S.A.A., with the toast, Mr. Neal said that the highest 


dignity that could be conferred on any professional man was 
for his own colleagues to take him out of the rank and 
file and place him at their head. (Applause.) 


Mr. G. 8. Prrt, responding, said as a result of the Society’s 
work he believed that to-day its position had won wide public 
approval. They were recognised by the Government, who 
constantly sought their help, by the Law Courts, and by the 
commercial community. With regard to their work for 
limited liability companies, be would submit that for every 
company wound up by professional advice accountants were 
able to save at least ten. The Member of Parliament for 
Ecclesha]] had referred to matters of the greatest interest to 
their profession, in regard to which he might eay Incorporated 
Accountants had long been converted. The desirability of 
statutory regulations was a cause their Society had supported 
for many years. He was afraid, however, that legislation for 
the profession could never be effected until the two leading 
bodies of accountants came more closely together, and on 
that subject they could not see into the future. He could, 
however, testify to the friendly atmosphere in which by 
co-operation they took counsel together on matters of mutual 
interest. He could only hope that their profession would at 
some time realise those ideals which Mr. Harland had put 
before them. The Society of Incorporated Accountants was 
a world wide organisation. But it was not only numbers that 
mattered; they paid regard to ability and qualification, 
questions to which they particularly directed their attention. 
Their examinations to-day were almost competitive, as the 
results showed that the survival of the fittest was represented 
by only some 55 per cent. of the candidates. They had an 
able :taff of examiners, including that distinguished economist, 
Sir Josiah Stamp. In these days of commercial depression 
he believed that the trained accountant with a sound 
knowledge of economics had a special field of service. There 
was need for reorganisation in trade and industry, and there 
was no time for conflict between masters and men. 
Incorporated Accountants were able to render valuable service 
incidental to composing trade disputes. They had no politics ; 
they dealt with facts, and he believed that unquestioned 
facts brought impartially before both sides could not but 
be a great help in doing away with friction which was so 
injurious to our tradeand country. He expressed gratification 
at the way in which their District Societies were making 
progress, and it was true to say that the strength of any body 
must be measured by the combined strength of its units. 
He was very happy that the Sheffield District Society was doing 
such good work, and he could assure them that in London 
they were also working to consolidate the favourable position 
that Incorporated Accountants had attained. (Applause.) 


Mr. Percy Toorni, the Hon. Secretary of the Sheffield 
Society, proposed ‘‘The Legal and Kindred Societies.” 
He referred to the assistance they had always received from 
the legal profession in the very close and intimate relationship 
which existed between the law and accountancy. Dealing 
with the kindred professions, they viewed with pleasure and 
satisfaction the success which had attended the joint meetings 
held locally under the auspices of the Institute of Chartered 
Accountants, the Chartered Institute of Secretaries, the 
Institute of Bankers, and their own Society, and he took 
advantage of that opportunity to invite the Sheffield and 
District Law Society to join them at their next session. 
Referring to the absence of Sir James Martin, Mr. Toothill 
said that no one was held in higher regard than Sir James. 
They in Sheffield owed much to the standard he had set and 
the splendid work he had done for the profession at all times. 
Sir James was present at the founding of that Society nearly 
40 years ago, and he knew from letters he had sent to both 
the President and himself that it was a matter of extreme 
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regret that he was not able to be present that night and see 
the progress that had been made since those early days. 

Mr. R. T. Wixson, President of the Sheffield Law Society, 
in returning thanks on behalf of the representatives of the 
legal profession, remarked that some people thought that 
both professions of law and accountancy were necessary evils. 
At any rate accountants were necessary to solicitors, and 
personally he had received the greatest help on many 
occasions from accountants. They could either cloud the 
issue or clarify it. (Laughter.) There was no doubt that 
both solicitors and accountants were sometimes engaged in 
what he called destructive work, putting companies to sleep, 
but they much preferred to be engaged in constructive work 
which would give employment. They would rather create 
businesses than destroy them. 

Mr. B. C. Davies, F.C.A., President of the Sheffield 
Institute of Chartered Accountants, responded on behalf of 
the Kindred Societies. He said that although unity was an 
ideal to be strived for, Chartered Accountants had come to the 
conclusion that it was impossible. The principal reason, he 
thought, was that they did not expect ever again that a closed 
profession would be created like the legal profession, saying 
that no man may undertake certain business unless he is a 
member of that particular profession. That was the prime 
difficulty in the way of registration for accountants. Referring 
to the number of students entering the profession, he 
mentioned that they had a large *‘ export trade,” and that 


these qualified men went throughout the world where ever | 


accountancy was needed. 

Mr. E. Ransom Harrison, Past President of the Sheffield 
and District Society of Incorporated Accountants, proposed 
the toast of ‘‘Our Guests,” which was responded to by 
Mr. Frederick Holliday, President of the Yorkshire District 
Society of Incorporated Accountants. 

Councillor States Wiis submitted the concluding toast, in 
honour of the President of the Sheffield Society, which was 
most cordially received. 

A musical programme was provided during the evening. 
Selections were played by Conri Tait’s band; items were 
given by the Sheffield Ladies’ Trio (Miss Ethel Griffith, 
Miss Marian MacMillan and Miss Rosa Morton), and songs 
were rendered by Miss Agnes Griffith and Mr. Stanley Jepson- 


Correspondence. 


ACCOUNTANTS’ CHARGES AND INCOME TAX 
WORK. 
To the Editors Incorporated Accountants’ Journal. 

Strs,—On page 55 of your Journal for November there is 
a letter to which an editorial note is appended, stating that 
you had never heard of accountants’ charges for income tax 
work being disallowed for the purpose of the income tax 
assessment. 

This is just to inform you that the Federal Commissioner 
of Taxation in the Commonwealth of Australia has considered 
this matter in relation to Commonwealth federal income tax, 
and it may interest you to read the attached extract from a 
ruling which the Commissioner has given for the guidance 
of the various assessing officers. This extract is only 
supplied in order that you may appreciate that the Federal 
Commissioner in Australia has made some attempt to define 
what in his opinion is the portion of accountants’ charges 
against a client which may validly be deducted from a 
taxpayer’s income before arriving at the taxable figure. 

Yours faithfully, 


Brisbane. R. H. CUMMING, ©.A., F.S.A.A. 


(ENCLOSURE. } 
CommonweaLtH oF AusTRaLia Feperat Income Tax. 
Extract from C.G.O. 1041. 

‘Payments to agents for securing refunds of taxes where the 
refunds are to be brought to account as income (sect. 18 (1) (b) 
of the existing Act) are allowable as deductions under 
sect. 14% (1) (l) as commission paid for the collection of 
income. 

** Where such a payment is made definitely for the recovery 
of overpaid taxes, and no refund results of a tax which must 
be brought to account as income under sect. 18 (1) (b), there 
is no deduction of the payment to the agent. 

‘“‘ This ruling does not alter or modify in any way that which 
permits a deduction of agency fees generally where the fees 
paid to the agent are primarily for duty associated with the 
keeping of accounts. 

‘Where the agent does not keep the taxpayer’s accounts 
but merely prepares his return and attends to his taxation 
affairs, there is no deduction for any fees paid to him except 
the part which would be deductible under sect. 18 (1) (J) in 
accordance with this present ruling. If the securing of the 
refund is only part of the duties performed by such an agent, 
the amount of the fee to be deducted should be limited to 
one-fourth of the total fee. ‘This proportion is an arbitrary 
one which is fixed because of the impossibility of determining 
the exact proportion which it would be proper to allow asa 
deduction in such cases. 

‘*Where refunds of both war-time profits and federal 
income taxes are obtained, the amounts paid to agents 
should be apportioned in accordance with the amounts of 
the refunds.”—R. H. C. 

COMMERCIAL GOODWILL. 
To the Editors Incorporated Accountants’ Journal. 

Srrs,—I would like to reply, as shortly as possible, to the 
interesting correspondence on this subject published in your 
February issue. 

Many of the points referred to by Mr. Robert Ashworth are 
in the nature of extensions of those contained in my article 
on ‘‘ Commercial Goodwill’’ appearing in your January issue, 
and with some of these I agree; but on others I am unable to 
agree with Mr. Ashworth. 

Mr. Ashworth is mistaken in thinking that the term “cost of 
goodwill,” as used by me, should read ‘cost price of goodwill,” 
but this is of no importance. He evidently confuses my 
definition of ‘‘commercial goodwill’’ with definitions of 
“legal goodwill” by such eminent lawyers as Lord Macnaughten 
and Lord Lindley. In my article I fully explained the 
difference between commercial goodwi!] and legal goodwill. 

Dealing with the valuation of goodwill, Mr. Ashworth says, 
“T am going to be revolutionary and state that a valuable 
goodwill may exist . even though there be no past 
profits, but, on the contrary, past losses.’’ Of course, I fully 
agree with this—the exchangeable value of goodwill at any 
time depends upon the amount and duration of future 
super-profit; past profits are, however, often the best guide 
to future results. 


Mr. Ashworth says goodwill is not a capitalised payment in 
respect of future super-profits; and here we must differ. 
But I think I have set out with clearness in the article 
referred to the reasons why I think that the original cost of 
purchased goodwill depends upon the then expected amount 
and duration of future super-profits; that super-profit can 
never be permanent, and therefore that the purchase of 
goodwill is like the purchase of a terminable annuity, and 
the unexpired cost of goodwill is properly comparable with the 
remainder value of a terminable annuity which diminishes 
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annually, and thus the cost of purchased goodwill is always 
a@ wasting asset. 

Mr. Stanley P. Moore makes an interesting contribution to 
the discussion which needs no reply. Another correspondent, 
A. B., asks how it is possible in estimating the value of 
goodwill to take into consideration the probable average rate 
of income tax during the appropriate period of future years. 
This must, of course, be an estimate; and I would point out 
that the only factor to be taken into consideration is the 
probable standard rate of income tax. Questions of graduated 
taxation which may be applicable for the time being to any 
individual must be left to be dealt with by the individual at 
the time, and is not a factor which can affect the exchangeable 
value of commercial goodwill. 

The subject of purchased goodwill, and its remainder value, 
needs careful discussion, and it would be interesting to know 
the views of sear on the question. 

Yours faithfully, 
P. D. LEAKE, 


25, Abchurch Lane, London, E.C.4. F.C.A. 


NEW LEGISLATION AFFECTING DUTIES OF 
ACCOUNTANTS. 
To the Editors Incorporated Accountants’ Journal. 
Srrs,—There are doubtless many extraordinary changes 
effected by the Law of Property Act, 1925, and its kindred 
Acts, but one finds with astonishment that sect. 22 (4) of the 
Trustee Act, 1925, reads as follows : 
‘* Trustees may, in their absolute discretion, from time 
to time, but not more than once in every three years, unless 
' the nature of the trust or any special dealings with the 
trust property make a more frequent exercise of the right 
reasonable, cause the accounts of the trust property to be 
examined or audited by an independent accountant, and 
shall, for that purpose, produce such vouchers and give 
such information tohim ashe mayrequire . .. .” 
Surely the most retrograde clause which has found its way 
into any Act of Parliament for many years! What good 
purpose is served by prohibiting an audit at intervals of less 
than three years defeats one. 
A curious point also arises under -ect. 27 (2) of the Law of 
Property Act, 1925, whereby it is provided that: 
‘‘Notwithstanding anything to the contrary under a 
. disposition on trust for sale of land , the pro- 
ceedsofsale . . arising under the disposition shall 
not be paid to or applied by the direction of fewer than 
two persons as trustees of the disposition . . . . .” 
In a case with which I have recently had to deal, the point 
arose as to whether this sub-section would apply to a deed of 
arrangement executed last year, one of the assets conveyed 
being a small freehold cottage. Counsel has advised that in 
these circumstances the section does apply, and that a second 
trustee must be appointed, not merely to receive the proceeds 
of the sale of the freehold cottage, but of the entire deed, under 
which many thousands of pounds have already been collected. 
It seems an amazing thing that the legislature can contemplate 
with equanimity the receipt by a deed trustee of hundreds of 
thousands of pounds from the sale of stocks and shares, but 
boggles at the idea of his receiving a few hundred pounds 
arising from freehold property, quite apart from the fact that 
a deed trustee has either given security or this has been 
formally dispensed with. The additional trouble and expense 
caused by the appointment of a second trustee to a deed in 
- these circumstances will be manifest to all, and again one asks 
cui bono? Yours faithfully, 
London. EDWARD BALDRY, A.S.A.A. 


A Talk on Pooling Agreements. 


A Paper read before the West of England District woliey: of 
Incorporated Accountants by 
Mr. H. M. B. KER, 
IncorroraTED ACCOUNTANT, BRIDGWATER. 

Mr. Ker said: Owing to various economic factors which 
have arisen during the past quarter of a century manufacturers 
have been forced to consider different forms of combinations 
or working agreements in order to market their wares on a 
profitable basis. 

Manufacturers, particularly those removed from the busiest 
of centres, have been essentially conservative in their methods 
and distrustful of each other; hence for very many years, so 
long as he felt that his competitor was not doing better than 
himself, he was content, or at least put up with, the position, 
occasionally varying it, however, by an attempt to oust the 
other man by a reckless cutting of prices, with the result 
that all concerned suffered. And this policy was especially 
mischievous, inasmuch as it created the very conditions it 
was meant to avoid, for instead of there being an increased 
market for the commodity the demand gradually fell off owing 
to the purchasing power of the community being diminished 
by restricted earnings, which in its turn produced labour 
troubles and led to the rapid growth of trade unionism. 

Again you see the connection with cause and effect. 
The actions of the various unions meant conferences with 
the manufacturers (whether such conferences came after 
strikes or before is immaterial, for however long a dispute 
a meeting must precede a settlement). Well, these meetings 
necessarily made the manufacturers consider their position, 
especially as some realised that there was no money in the 
old manner in which they had carried on, and had discovered 
that to keep on reducing prices was not necessarily to keep on 
increasing sales, hence informal meetings of manufacturers 
in various areas were held and various tentative agreements 
were come to as regards fixing prices and regulating output. 

Perhaps one of the earliest instances of beneficial control 
of a commodity is afforded by the rationing of corn in Egypt 
by Joseph; we are told that he “‘ opened all the storehouses ” 
and sold to those who came, and thus prevented the crisis 
which would have arisen if the corn could only be purchased 
by the immensely rich to the detriment of their poorer 
neighbours. 

It will be remembered that similar forms of control and 
rationing were adopted by the Government during the 
Great War. 


Tue Trust. 

The trast developed mainly in America, where any agreement 
in restraint of trade is void. A loophole was found by forming 
a trust, whereby the identity of each firm often remained, but 
by placing a sufficient number of shares in the hands of the 
trust, or its trustees, the control of the individual firms passed 
to the trust. Since the vast majority of those engaging in the 
particular industry would appreciate the advantage of, and 
join, the trust, the ultimate control of the whole industry 
would be secured. One of the best known examples is the 
United States Steel Trust, whose capital and debentures 
amount to about £300,000,000. 

Apart from control of price and output, the trust produces 
economies in selling and administration, e.g., advertising and 
travellers. It also enables research work to be done which 
would be too expensive for individual firms to undertake. 

Hostility to trusts has arisen in many countries, so much 
so that in some cases it has resulted in Government action. 
In the United States of America the Supreme Court has 
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declared the Standard Oi] Trust and United States Tobacco 
Trust to be illegal. 

The existence and extent of trusts and other combines is 
not always obvious so the public, ¢.g., soap (Lever Bros.), 
cotton (J. & P. Coats), tobacco (Imperial Tobacco Company), 
and others. The limited company principle lends itself to this. 


Tue Carrer (or Karte). 

This is a less binding association. It is a combination of 
several firms with a view to adopting a common policy as to 
output and prices. It aims, usually, at apportioning either 
the output or (sometimes) the marketing area. 

The trust is generally more stable than the kartel. In the 
trust the individualities of the various firms is more or less 
merged, although original names and trade marks are retained 
(the latter being taken advantage of by all). 

In the kartel, on the other hand, members retain their own 
organisation and control, and are bound only by agreement to 
control their output or limit their sales area, and to sell at 
controlled prices, or in many cases to sell through a specially 
constituted sales agency. 


Distinction BeTwEEN THE KARTEL AND THE TRUST. 
This is mainly due to differences between the laws of 


America and Germany (the home of the kartel). In Germany 
the members can legally compel each other to keep faith, and 


_in 1902 the right to inflict and recover penalties was legally 


recognised, while in America an agreement in restraint of 
trade is void. 

In this country the best example of a kartel is the Central 
Selling Agency, Limited, of Glasgow, which, in addition to 
marketing the products of the Coats’ Combine, also sells allied 
non-competing products such as Listers’ silk thread. 


Tue Poot. 

This is a combination of producers with the object of 
eliminating disastrous competition, by an agreement to divide 
the market output or earnings on a pre-arranged basis. The 
organisation is often not so close as in a kartel, although in 
many respects the resemblance is considerable. Experience 
has shown that pricing associations alone are not sufficient. 
When trade falls off a manufacturer is always tempted to 
reduce his price, and he either breaks away from the association 
or gets round his obligation, and one must always bear in 
mind that price reduction does not necessarily increase the 
available trade. 

Now, as the very object of trade is profit, let us see in what 
manner a pooling agreement can assist towards that desirable 
end; the following objects are generally contained in such 
agreements :— 

(a) To promote the welfare and prosperity of the particular 
trade. 

(b) To preserve to every member of the association his 
proper proportion of the trade. 

(c) To compensate members for temporary loss of trade. 

(a) To regulate the minimum prices at which members 
shall sell, with a view to eliminating ruinous and 
unfair competition. 


The working of pooling scheme associations is briefly 
as follows :— 

A secretary is appointed, and he must be an accountant 
independent of all the parties to the agreement. The 
sales of each member, extending over an agreed number 
of years prior to the date of the agreement, are furnished 
by the members and checked by the secretary, and such 
totals constitute the total percentage of tradedone. Each 
member’s trade must necessarily constitute a certain 


percentage of the whole, and this constitutes his quota of 
the trade done. 


Of course, if each member did neither more nor less trade 
than his quota, there would be no payment into or out 
of the pool. This, however, seldom or never occurs, though 
occasionally the difference may be small. 


At the end of each month, the individual members send to 
the secretary, on a prescribed form, their several sales for the 
month, which are checked by the secretary with the books, 
both as to quantities and prices. The secretary then prepares 
a statement showing the total trade done during the month, 
and each member’s percentage thereof. Those members who 
have exceeded their agreed quota pay into the pool an agreed 
percentage upon the surplus. This percentage is divided 
amongst those members whose sales are below their agreed 
quota, and the pool thus balances. 


The fund for working expenses is provided by the members 
in proportion to their several agreed percentages. 


Now it must not be forgotten that one of the objects of a 
pooling agreement is that each member shall receive his fair 
share of the trade, hence there are certain safeguards. One 
is that the payment into the pool shall be sufficiently heavy 
to discourage any member from making strenuous efforts to 
increase his trade at the expense of his neighbour. Another 
is that if a member finds his sales going down—by reason, 
perhaps, that his goods are not of quite so good a quality, or 
he is not so favourably situated as regards rail—he is permitted 
to offer an extra discount until his sales have regained their 
proper place. 

Again, a member may increase his output, but he would 
only be entitled to his proper quota, and in times of depression 
would have to revert to his original output. 


I submit imaginary examples of working where the output 
consists of a single standard product. 

Needless to say, the secretary must be absolutely in- 
dependent, and must treat all investigations of members’ 
books in the strictest confidence. On the other hand, he must 
be careful to report any irregularities he may find, or attempts 
to circumvent the intentions of the agreement. 

It is sometimes discovered that, in the area covered by the 
pool, trade falls off in one particular district from the result 
of outside competition such as ‘‘ dumping,”’ and the members 
may decide that such competition shall be met by the member 
operating in that district. To this end he is subsidised by the 
difference between the price he has to sell at and the standard 
selling price. This subsidy is borne by all the members in 
proportion to their respective pool quotas; hence we see that a 
situation which might prove very grave to an industry in a 
certain district is dealt with without serious loss to anyone. 

Now in conclusion I would point out some further objects 
which a pool agreement may accomplish, such as :— 

(1) Inquiries as to alleged cutting of prices and 
dealing with complaints. 

(2) Statistics as to trade and tendencies of same. 

(3) The formation and utilisation of trade development 
funds. 

(4) The protection of the interests of the trade and its 
members. 

(5) The encouragement of the spirit of confidence and 
goodly feeling towards each other. 

(6) Increased prosperity, and steadiness of work to 
those engaged on the production side. 

At the conclusion of the paper a most interesting discussion 
ensued, and the Lecturer replied to the several questions asked 
and points raised. 
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EXAMPLE SHOWING WoRKING oF PooLINc SCHEME IN THE CASE OF A NUMBER OF Firms PRODUCING A SINGLE STaNDARD Propwcr. 


Statement for.the Month of Decentber, 1925. 


| i | 
Yearly Each _—_ Actual Sales | Value of Actual | Amount due to | Balance due | Balance due 
Name. Averages of | F'rm's for . Sates, at 10s. each Firm on _ from to 
Sales. | Percentage. the Month. per th its percentage. Firm. Firm. 
Quantity | Quantity 2 s. 4d. i= we ¢ &-@ @ £8 4. 
Tom Brown & Co. .. ..| 7,000,000 | 26.92 600,000 300 0 0 872 16 10 a 72 16 10 
David Copperfield, Ltd. ..| 1,000,000 3.85 | 70,000 35 0 0 53 6 5 Re. 18 6 5 
Good, Toogood & Sons 9,000,000 34.61 | 1,000,000 500 0 0 479 611 2013 1 on 
Thos. Jenkinson & Co., Ltd.| 2,000,000 7.69 | 200,000 100 0 0 106 10 1 ces 610 1 
Samson & David .. ../| 1,000,000 3.85 100,000 50 00 58 6 5) ~ 3 6 5 
_ John Sturdy & Co., Ltd. ..| 6,000,000 23.08 | 800,000 400 0 0 31913 4 80 6 8 - 
Totals .. .. | 26,000,000 100.00 | 2,770,000 £1,385 0 0 | £1,385 0 0 £10019 9/|£10019 9 
{ | 


ACCOUNTANTS’ DISPUTE AS TO 
GOODWILL. 


In the Chancery Division on February 9th, Mr. Justice 
Russell concluded the hearing of an action arising out of an 
arbitration between Mr. Cornelius Logan, Chartered 
Accountant, of Heathgate, London, N., formerly of Glasgow, 
and Mr. James Ford, Mr. Arthur Jobn Rhodes and Mr. Arthur 
Pelham Ford, Chartered Accountants, of Old Jewry, London, 
E.C.2, relating to an agreement to purchase plaintiff’s business. 
The Arbitrator awarded in respect of a claim of Mr. Logan 
a sum of £379, and he held, subject to the opinion of the 
Court on a question of law, that nothing was due by Messrs. 
Ford & Co. to Mr. Logan in respect of his claim for 
20,000 rupees for goodwill of the business in Madras. 

At the last sitting of the Court the Judge had suggested that 
the parties might agree to some settlement under which 
Mr. Logan would receive something for geodwil} of his 
business, but Mr. Preston, K.C., for respondents, now 
informed his Lordship that they had been unable ito arrive 
at an agreement. His clients did not see their way to make 
any further payments. 

Mr. Eddy, for the plaintiff, said he was claiming the value 
of the goodwill. 

Mr. Preston suid his clients had no objection to Mr. 
Logan returning to Madras and setting up in business there. 

His Lordship: Is that all the concession your clients 
will make ? 


Mr. Preston: Yes. i 

His Lordship: I must say I am surprised. 

Mr. Preston said his clients felt they were justified in 
their decision. 

Mr. Eddy said that his client had all along been willing 


to negotiate, but had only received an offer of a sixpenny 
piece. The defendants, while prepared to allow plaintiff to 


_go back to Madras, intended to keep his business. 


Mr. Preston said plaintiff was at liberty to practise 
anywhere in the East. 


Mr. Eddy said his client’s prospects i in Madras in opposition 
to defendants would be well nigh hopeless. Therefore they 
were offering him virtually nothing. 


Mr. Preston said there was no hardship. 


His Lordship said the plaintiff had been paid nothing for 
goodwill. 


Mr. Preston said there was an over payment for capital, 
and it included a sum which could only be regarded as 
payment for goodwill. 

His Lordship: I think he got no compensation for 
goodwill. 

Mr. Preston said plaintiff had only himself to blame for 
refusing to go to Rangoon. 

Mr. Eddy said his client had received £78. He had also 
been awarded £379 by the Arbitrator, but it was practically 
wiped out by the costs, and respondents had the goodwill 
and the business, valued at £1,300. 

His Lordship, giving judgment, said he confessed that his 
sympathies were entirely with Mr. Logan, for he had been 
treated by the other parties with not only a want of 
generosity, but with a definite degree of shabbiness. At 
the same time he (the Judge) must not allow his sympathies 
to deter him from deciding the question otherwise than 
according to strict legal rights of the parties. Mr. Logan 
in 1921 started a business as an accountant at Madras, and 
in 1923 the defendants took over the business, with Mr. Logan 
as their partner. He was to start a business for the 
partnership at Rangoon, but was unable to do so, and the 
partnership was then dissolved. It was agreed that he was 
to be paid for his capital in the Madras business, but 
nothing was allowed for goodwill. The Arbitrator had 
found that there never was an agreement to pay for goodwill, 
and he (the Judge) upheld the view and confirmed the 
award. There would, therefore, be judgment for defendants, 
and he was sorry he did not see any reason to deprive Gm 
of their costs, much as he would like to do so. 


Obituary. 
HERBERT JAMES LACEY. 
We regret to record the death of Mr. Herbert James 


Incorporated Accountants, of Great Yarmouth and Lowestoft, 
which occurred on February 2nd from heart failure following 
pneumonia and pleurisy. Mr. Lacey had only been ill a short 
time, and ‘his death is indirectly to be attributed to injuries 


‘and exposure during the war, when he was badly wounded in 


the head and also gassed. For seventeen. years he was 
on the staff of Messrs. Lovewell Blake & Co., Chartered 
Accountants, Great Yarmouth. and he entered into partnership 
with Mr. 8. T. Tunbridge in 1919. He was admitted an 
Associate of the Society on January 15th, 1920. 


Lacey, A.S.A.A., of the firm of Messrs. Tunbridge & Lacey, | 
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Belfast District Society of 
Incorporated Accountants. 


The annual dinner of this Society was held on February 23rd. 
The President, Mr. G. H. McCullough, occupied the chair, and 
there was a large attendance, amongst those present being 
Mr. George B. Hanna, Parliamentary Secretary to the 
Ministry of Home Affairs in the Government of Northern 
Ireland; Professor J. Earls, Principal of the Belfast 
Municipal College of Technology ; Mr. Thomas Keens, Vice- 
President of the Parent Society ; Mr. A. H. Walkey (Dublin), 
a member of the Council; Mr. Edwin D. Gill, a director 
of the Northern Bank, and Past President of the Institute 
of Bankers in Ireland; Mr. S. H. Jackson, President of 
the Belfast Society of Chartered Accountants; and Mr. H. 
MeMillan, Hon. Secretary. 


The Prestpent proposed the toast, ‘‘ His Grace the Governor 
and Prosperity to Northern Ireland.” It was a toast, he said, 
which was always loyally honoured there, and they trusted the 
Duchess of Abercorn would soon be restored to health. As for 
the prosperity of the province, it was their hope that the 
optimistic outlook of leading bankers and business men would 
be realised. They had lived in hope for a good many years, 
always looking forward with courage toa brighter day. He 
did not know if Mr. Keens had noticed the empty slipways 
at the Belfast shipyards, and he felt that the noise once made 
there, which they then regarded merely as noise, would, when 
it re-commenced, be very harmonious music in their ears. 
The trade outlook was, however, a big economic problem 
which he would not discuss at that time and place, but it was 
gratifying to know that there was a silver lining to the cloud. 
He hoped prosperity would come not only to Northern Ireland 
but to the whole Kingdom, and beyond, because prosperity in 
one quarter was always reflected elsewhere. Certainly, one 
thing was necessary—a spirit of goodwill by all peoples and 
all nations. (Applause.) 


Mr. G. B. Hanwa, who replied to the toast, congratulated 
Mr. McCullough on his presidency of so important a body, 
He hoped the Society would prosper, and that the ideals of 
the founders of the organisation would not be lost sight of. 
He was glad to have met Mr. Keens, who having been once a 
member of Parliament, had his entire sympathy on that point 
—(laughter)—and his con gratulations on being one no longer. 
The Prime Minister of Northern Ireland, Sir James Craig, in 
a recent speech, indicated the new spirit that permeated the 
people in Ulster, and Mr. Walkey assured him that there was 
a similar sentiment in the Free State. It was to be hoped 
that by applying their minds to the things that mattered, for 
the good of all Ireland, they might, each in their respective 
sphere, achieve something to bring about peace, contentment, 
and prosperity in both North and South, so that they might 
prove worthy of those who built up the British Empire. 
(Applause.) 

Professor Earts submitted the toast of ‘‘ The Society of 


Incorporated Accountants and Auditors.” He said he had |- 


watched the progress of this organisation with interest. It 
had undoubtedly made wonderful progress, as had the 
profession in Belfast. It always flourished, and in commercial 
matters accountants’ services were, indeed, required at a birth, 
a marriage, or a death. (Laughter.) The Society was bound 
to have a great influence and be a benefit to the community 
in many ways. When they regarded the course of study 
necessary to follow to obtain even an associateship, they 
would understand that a man who had gained that distinction 
could claim to be not only highly qualified in the technique 


of his profession, but to be highly educated. (Hear, hear.) 
There were many—pedantic puristse—who disparaged vocational 
education, and drew a distinction between it and cultural 
education. A great deal of this talk was nonsense. If a 
subject did not stimulate the interest of the student it had no 
cultural value at al], and vocational subjects were as cultural 
as any others. This was an important question at the 
moment, and required their notice. Universities had from 
time to time extended the range of the subjects recognised 
as cultural. Formerly they only regarded classical subjects, 
with perhaps law, theology and arts. There was a hard fight 
in the last century before science was recognised, and in this 
century even greater progress had been made, until at the 
present time there was not a university that did not recognise 
engineering, textile industries, architecture, and commerce 
in all its branches. The toast was received with musical 
honours. 


Mr. Tuomas Kens, who responded, said Professor Earls 


had given them a new view. Before he (Mr. Keens) left 
London, the Secretary of the Society told him to emphasise 
the necessity of the closest co-operation between the Society 
and the educational authorities. In the future the great 
bodies of accountants would have to be not only examining 
bodies, but teaching bodies, and undoubtedly they seemed to 
be fortunate in Belfast in having the means ready to their 
hands. He was authorised by the parent body to say that 
they tendered thanks to the Belfast Society for its activity and 
loyalty during long periods of its existence to the central 
organisation. The Society had now completed its 40th 
year, and they could claim to have attained a standard 
qualification which had long been recognised assuch. Further, 
it was unique in that it was a world wide qualification. 
Their membership was about 4,500, and still growing. 
Factors in the development of the Society were that the 
educational standard had been high, the professional 
standard had been high, as shown by everyday practice, 
and the standard of conduct had been high. A great deal 
depended upon the members, and upon the maintenance 
of the standards. He was aware that increase of members 
was not an unmixed satisfaction toindividuals in the profession, 
but there would be an increase in the number of practising 
accountants, and it was infinitely better that they should 
enter the profession by the doors provided by the major 
institutions than by some irregular way. Members should 
take advantage as far as possible of the facilities for articled 
clerks. The limtt of the usefulness of the profession 
was not reached in either commerce or industry. © Social 
experiments continued to occupy the time of Parliament, and 
he believed it would be necessary for accountants to play an 
even greater part, especially in ‘scotching’’ experiments 
which, however desirable, were economically unsound. The 
members of the Council were determined to uphold the high 
traditions of the Society. At the same time it would be their 
duty to meet changed and changing conditions, but whatever 
references were made from time to time by District Societies 
would, he hoped, be reviewed with an open mind with the idea, 
which they all bad, of the ultimate good of the profession, 
Having referred to the intention to acquire a building in 
London for the Society, Mr. Keens urged that as many 
members as possible should attend the forthcoming inter- 
national Conference in July, at Amsterdam. 


Mr. A. H. Watxey said the Irish Branch of the Society 
had been twenty-five years in existence. During that time 
they had grown in numbers and influence and endeavoured to 
keep the flag of the Society flying. They had on the 
Committtee three Belfast members and he wished to 
acknowledge the manner in which they supported them, and 
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the great assistance they were in the deliberations. It had 
been emphasised at a recent dinner in Belfast of the Chartered 
Accountants that they were determined to preserve the unity 
of the profession in Ireland. This question had given rise to 
serious thought in many bodies, and he had come to the 
conclusion that above all the unity of the Incorporated 
Accountants must be preserved, not only in the interests 
of the Society and its members, but of the business com- 
munity with which they were so closely connected. 


Mr. F. Auten (Vice-President of the Belfast Society) propo-ed 
the health of the guests, and Mr. Epwim D. Hi, who replied, 
said that though they looked forward to a revival in trade, 
they hoped it would not be too quick a revival, but one that 
would be slow and sure. The accountants’ profession was 
one of the most honoured in the country, and bankers always 
welcomed advice from, and discussion with, its members. 


Mr. 8. H. Jackson and Mr. J. M. Haminz, LL.B., Solicitor, 
also responded. 


TRUTH ON THE VICTIMS OF ‘*ECONOMY.” 


The case of the military accountants has been fully dealt 
with in Truth in its bearing on the flagrant breaches of faith 
committed at the expense of warrant and non-commissioned 
officers who were led to believe that they were serving for 
Army pensions. In reply to a question on this point by 
Colonel England, the Secretary of State expressed last week 
his ‘‘ regret that it had been necessary to discharge a number 
of men who had re-engaged to complete twenty-one years’ 
service.” This is at any rate frank, but even that cannot be 
said about the next remark: ‘‘A gratuity has been awarded 
to these men proportionate to their unexpired service.”” This 
is another masterpiece of the artistry of humbug! 

The gratuity in question is calculated under an Army Order 
which allows one week’s pay for every unexpired year of 
service. One of the most fortunate of the victims received 
about £40. The actuarial value of his accrued right to 
pension was over £2,000—I forget the exact figure, but the 
man had refused two offers of commercial employment at a 
large increase of salary rather than forfeit what he supposed 
to be his pension rights in the Army. If you promise a man 
a pension provided he remains in your service for a certain 
number of years, and, after allowing him to serve for several 
years, suddenly dismiss him for your own convenience, the 
proper basis for compensating him is the present worth 
in cash of all that you would have had to pay him in the long 
run if you had not repudiated your contract. To offer a few 
pounds ‘- proportionate ’’ to the unexpired years of his service 
is only adding insult to injury. 

- Questions have been asked by Mr. Robinson in regard to 
the temporary officers, fifteen in number, who were serving 
with the Corps of Military Accountants when it was summarily 
suppressed. These men were not on the same footing as the 
warrant and non-commissioned officers who had re-engaged to 
complete twenty-one years; but the fact is that they were 
encouraged to join and to remain in the service by holding 
out to them expectations of permanent commissions. The few 
officers of the corps who hold permanent commissions have been 
compensated, I believe, on the fairly liberal scale appropriate 
to ‘‘axed”’ officers; the temporaries do not get a half-penny. 


Professional Appointment. 


Mr. A. E. Lane, A.S.A.A., City Accountant of Salisbury, has 
been appointed Borough Accountant of Guildford, Surrey. 


Mr. Frederic Walmsley, J.P., F.S.A.A., Past President of 
the Society, occupied the chair at the recent annual dinner 
of the Old Boltonians’ Association, filling this position for the 
third time. In the course of his address he paid a warm 


tribute to the late Lord Leverhulme, a benefactor to the 


Mar. 


International Accountants’ Congress, 
Amsterdam, 1926. 


The International Accountants’ Congress will be organised by 
the Nederlandsch Instituut van Accountants (the Netherlands 
Institute of Accountants) in co-operation with den Neder- 
landschen Bond van Accountants (the Netherlands Union 
of Accountants) and de Nederlandsche Organisatie van 
Accountants (the Netherlands Organisation of Accountants). 
The dates of the Congress will be July 5th, 6th, 7th, 
8th and 9th, and the meetings will be held at Amsterdam, 
in the building of the Colonial Institute. 

The Society of Incorporated Accountants and Auditors 
is to take part in the Congress. Particulars of the papers 
to be read were given in our last issue. 

Having in mind the large number of participants expected 
and the preparations which must be made in connection 
therewith (such as the booking of rooms), those who wish 
to attend the Congress are asked to give notice without any 
delay to the Secretary of the Society of Incorporated Accountants 
and Auditors, 50, Gresham Street, London, E.C.2. He is in 
correspondence with the Secretary of the Congress, who will 
make the necessary arrangements. Applicants must state 
whether attending alone or with lady. The Committee of 
the Congress extend an invitation to members of the Society 
to the meetings and functions, at which they will be the 
guests of the Committee. 


Incorporated Accountants’ Students’ 
Soriety of London. 


Syllabus of Lectures and Discussions 
for the Spring Session :-— 


1926. 

Feb 9th. Lecture, “New Legislation affecting Executors, 
Trustees and Receivers,” by Mr. Ronald F. 
Roxburgh, M.A., Barrister-at-Law. Chairman: 
Mr. Wm. Strachan, Incorporated Accountant. 

Joint Meeting with the Chartered Secretaries’ 
Students’ Society—Subject: ‘Mock Share- 
holders’ Meeting.” Chairman: Mr. F. W. 
Stephens, President of the Society. 

Lecture, “‘ New Legislation affecting Executors, 
Trustees and Receivers,” by Mr. Ronald F. 
Roxburgh, M.A., Barrister-at-Law. Chairman: 
Mr. Henry Morgan, Incorporated Accountant. 

Lecture, “‘New Legislation affecting Executors, 
Trustees and Receivers,” by Mr. Ronald F. 
Roxburgh, M.A., Barrister-at-Law. Chairman: 
Mr. W. McIntosh Whyte, Incorporated 
Accountant. 

Lecture, “Some Constitutional Diseases of 
National Public Accountancy,” by The Right 
Hon. Lord Olivier, K.C.M.G. Chairman: 
Mr. G. 8S. Pitt, President of the Society of 
Incorporated’ Accountants and Auditors. _ 

Lecture, “Some Principles of Cost Accounts,” 
by Capt. H. E. Davis, M.C., Incorporated 
Accountant. Chairman: Lieut.-Colonel] James 
Grimwood, C.B.E., D.8.0., Incorporated 
Accountant. 

Lecture, ‘‘Insurance Accounts,” by Mr. W. H. 
Grainger, Incorporated Accountant, Chief 
Accountant, Prudential Assurance Noe 
Limited. Chairman: Mr. R. 8. Bradbrook, 
Incorporated Accountant. 


All the meetings are held in Cordwainers’ Hall, 7, Cannon 


Feb. 17th. 


Feb. 23rd. 


Ist. 


10th. 


Mar. 


16th. 


Mar. 


. 23rd. 


Bolton Grammar School. 


Street, London, E.C.4. 
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New Legislation affecting 
Execntors, Ornstees and 
Receibers. 


A series of three lectures delivered before the Incorporated 
Accountants’ Students’ Society of London by 


Mr. RONALD F. ROXBURGH, M.A., 
Barrister-at-Law. 


LECTURE lI. 


The chair was occupied by Mr. Wii11am Srracnan, 
Incorporated Accountant, who introduced the Lecturer. 


Mr. Roxsureu said: The subject of these three lectures is 
the new legislation affecting executors, trustees and receivers. 
The particular changes in the law to which I shall hope to 
refer are to be found in the sections mentioned ir the syllabus 
for the Final examination of the Society of Incorporated 
Accountants and Auditors in May next. Most of them are 
in the Administration of Estates Act, 1925, which not only 
consolidates and codifies much existing law, but assimilates 
the treatment of real and personal property, and provides a 
new system of descent upon intestacy. By this Act executors 
are intimately affected. Trustees find many new powers 
bestowed upon them in the Trustee Act, 1925, which repeals 
and extends the old Act of 1893, while the Land Charges Act, 
1925, contains provisions of importance to trustees in 
bankruptcy. 


You are all familiar with the sections of the Land Charges 
Act of 1888, which necessitated registration at the Land 
Registry of Deeds of Arrangement affecting land. Therefore 
I need only say here that these provisions recur in sects. 8 
and 9 of the Land Charges Act, 1925, with a new proviso that 
registration is only effective for five years unless renewed. 
This is to shorten the period of search. 


Receivers do not figure largely in the new legislation, and I 
shall have time to deal only with receivers appointed by 
mortgagees out of Court in aid of their security. 


I.—Executors and Administrators. 
PrersonaL REPRESENTATIVES AND THEIR EstaTe. 


Wise men make wills, and by their wills appoint executors. 
These executors either prove the will and obtain probate, 
or renounce probate. If all renounce probate, or if the 
will does not appoint any executor, either expressly or 
by implication, the Court will appoint administrators with 
the will annexed. If there is no will the Court will grant 
letters of administration to administrators. For the future 
not moré than four persons can prove a will or obtain a grant, 
and representation will not be granted to an infant during 
infancy. Moreover, if there is an infant beneficiary or a life 
interest, representation will not be granted to a sole personal 
representative, unless it-be a trust corperation. A trust 
corporation means the Public Trustee or some big corporation 
authorised to undertake trust business, having a large issued 
capital or other special qualifications, and fulfilling certain 
other requirements. 

When one of two or more executors die after they have 
proved the will, their rights, powers and duties devolve upon 


the survivors or survivor. When a sole proving executor 
or the last survivor of proving executors dies, then the 
executors who prove his will become the representatives of the 
original testator, and so on until the chain of representation 
is broken; but this does not apply to administrators (sect. 7). 


Proving executors, whether origina] or as representing an 
original executor, and administrators are in the Administra- 
tion of Estates Act, 1925, called ‘‘ personal representatives.” 
Subject in the case of administrators to the terms of their 
grant, executors ard administrators have the same rights and 
duties (sect. 21). 


Upon personal representatives (whatever the will, if any, 
may say) will devolve every transmissible interest of the 
deceased in real and personal property (sect. 1). The 
policy of the Act is to assimilate the administration of real and 
personal estate, and the general effect of the next section 
(sect. 2) is to make the powers and duties which have 
hitherto rested upon an executor with regard to persona! estate, 
applicable also to realestate. But all the administrators, or 
all the executors who have proved the will, must concur in 
any disposition of real estate. 


Real estate (sect. 3) includes leaseholds, and also real estate 
held on trust. It includes settled land, but the proper persons 
to prove a will in respect of settled land—settled by some 
other instrument—are the trustees of the settlement (sect. 22). 
Real estate also includes land held by way of mortgage and 
real property passing under a general power of appointment, 
and real property passing under the new testamentary power 
to dispose of entailed interests, if such power is exercised 
by the will. For entailed interests can now subsist in any 
property, and can be disposed of by will. But real estate does 
not include property of which the deceased and another were 
joint tenants (e.g., as trustees), for this devolves upon the 
survivor. Nor does it include money to arise under a trust 
for sale of land, nor money secured on land, which are 
personalty. 

A grant of representation is a complete protection to all 
persons acting upon it in good faith; and even if the grant is 
subsequently revoked, this will not prejudice payments and 
dispositions which have been made to personal representatives, 
nor their right to reimburse themselves in respect of payments 
and dispositions made in due course of administration (sect. 27). 
Nor does revocation or variation of a grant prejudice any 
conveyance of any interest in any property to a purchaser in 
good faith for valuable consideration (including marriage) 
(sect. 37). 


PrersonaL REPRESENTATIVES AND THEIR GENERAL DoTIES. 


Personal representatives are bound to produce an inventory 
and account of the whole estate of the deceased (sect. 25). 
Their duties are to administer the estate in due course of 
administration, dealing with creditors and beneficiaries in 
proper sequence. If they fail in these duties they are 
liable for what is often called ‘‘devastavit,” and in the 
Administration of Estates Act, 1925, is called ‘‘ waste’’; 
and a fortiori they are liable if they convert the assets of the 
deceased to their own use; and their estates are liable after 
their death (sect. 29). 

This liability extends beyond persona] representatives 
properly constituted to what are called ‘‘executors de son 
tort,” i.e., persons who intermeddle with the assets of a 
deceased person. If any person, without full valuable 
consideration, or in fraud of creditors, obtains or holds any 
part of the estate, or releases any debt or liability due 
to the estate, he will be liable to the full extent thereof 
after deducting (1) any debt for valuable consideration and 
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without fraud which the deceased owed him, and (2) any 
payment made by him which might properly have been made 
by a personal representative (sect. 28). 


AcTIONS BY AND AGAINST Personal REPRESENTATIVES. 


Personal representatives can sue for any debt due to the 
deceased, or any injury to his personal estate, in his lifetime ; 
and as to his real estate, they can, within a year from his 
death, bring an action for any injury committed within six 
months of his death. Any damages recovered are personalty. 
Personal representatives also have certain powers of distress 
for arrears of a rentcharge, or of rent. 


An action may be brought against personal representatives 
within six months after they have taken out representation 
for any wrong committed by the deceased (and affecting 
property) within six months before his death. Any damages 
recovered are a simple contract debt. These rules are to be 
found in sect. 26, and have no bearing upon the rights of 
action conferred by Lord Campbell’s Act (the Fatal Accidents 
Act, 1846) upon personal representatives to recover damages 
for the benefit of near relations from a person whose 
‘* wrongful act, neglect or default’? has caused the death of 
the deceased. 


Tue Course or ADMINISTRATION. 


We have seen that it is the duty of personu! representatives 
to administer the estate in due course of administration. 
They must (so far as the estate will extend) pay all the debts 
and liabilities of the deceased, and must pay the death duties. 
The whole beneficial interest of the deceased in any property 
is liable for his debts and liabilities, ineluding any property 
disposed of under a general power of appointment by will, or 
under the new statutory power to dispose by will of an 
entailed interest (sect. 32). The liability of the estate for 
debts and death duties is a statutory liability, irrespective of 
the provisions of the will (if any), and the rights of the 
beneficiaries under the will or on the intestacy are contingent 
upon the assets being more than sufficient to provide for debts 
and funeral and testamentary expenses. 


Let us consider this in more detail. 


If the estate of the deceased is insolvent at his death, 
beneficiaries will of course have nothing. On the other hand, 
as all creditors cannot be paid in full, it will be of the greatest 
moment to them whether all get a dividend pari passu, or 
whether some get paid in full and others go short. 
Accordingly, attention must be paid to the order of 
administration of assets laid down in sect. 34 and Part I 
of the First Schedule. 


By this part of the schedule priority is given to funeral and 
testamentary and administration expenses, and subject 
thereto (and to two exceptions which I shall mention in a 
moment) debts have the sume priority as under the law of 
bankruptcy, and the bankruptcy rules relating to secured 
debts, debts provable, and the valuation of annuities and 
future and contingent liabilities, apply. 


But to the bankruptcy rules of priority there are two 
exceptions, since the new Act keeps alive the right of a 
personal representative to prefer creditors, and (with some 
modification) his right of retainer. So far as administrators 
are concerned, the terms of their grants always expressly 
prohibit them from exercising these rights. But an executor 
may still pay one creditor in preference to another, and also 
retain his own debt out of assets in his hands (sect. 34 (2) ). 
But whereas before 1926 an executor could retain a debt due 
to him as trustee from the deceased (re Hubback, 29 Ch. D., 


934), under sect. 34 (2) he can only retain debts due to him in 
his own right, whether solely or jointly with another person. 
But the rights to prefer and retain extend to all assets. 


If the estate of the deceased is solvent, all creditors will be 
paid in full. On the other hand, the beneficiaries may 
be much concerned with the order of administration of assets, 
and for two reasons: (1) There may not be enough residue to 
pay all pecuniary legacies in full; (2) there may be a question 
which beneficiary is to bear the burden of a particular debt. 
Here the deceased may have had something to say, and 
we must look first at the will (if any). 


Thus where at the death of the deceased particular property 
is charged with the payment of money, and there has been no 
expression of contrary intention, as between the beneficiaries 
the property charged is primarily liable for the payment 
(see sect. 35). The contrary intention may be in the will or 
in any other document. Buta general direction for payment 
of debts out of personalty, or residuary real or residuary real 
and personal estate, or a charge of debts thereon, does not 
per se amount to an expression of contrary intention. This 
rule is of course a rule as between beneficiaries, and does not 
affect the rights of the creditor, whose rights depend upon the 
terms of the charge. 

Subject to this rule, and to the provisions of the will (if any), 
we look first (in administering a solvent estate) to see what 
pecuniary legacies there are, and next to see whether there is 
any property of the deceased either undisposed of, or comprised 
in a residuary gift. If there is we take the whole, or as much 
as we require, as a fund to meet the pecuniary legacies, 
resorting first to any property undisposed of, and then 
(if necessary) to the residuary gift. 

Having done that, we apply in payment of funeral, 
testamentary and administration expenses, debts and liabilities: 


(1) First, any property undisposed of. 

(2) Next, if required, any residuary gift. 

(3) Next, if required, any property specifically appro- 
priated or devised or bequeathed for the payment of debts. 

(4) Next, if required, any property charged with the 
payment of debts. 

(5) Next, if required, the fund to meet pecuniary 
legacies (if any) which we created a few minutes ago. 

(6) Next, if required, any property specifically devised 
or bequeathed, applying it rateably according to value. 

(7) Next, if required, any property appointed under a 
general power of appointment, including the statutory 
power to dispose of entailed interests, rateably according 
to value. 

Part II of the First Schedule to the Administration of 
Estates Act, 1925, where these rules are to be found, expressly 
provides for variation by the will of the deceased, and preserves 
the liability of land to answer the death duty imposed thereon 
in exoneration of other assets. 

This brings me to the question of death duties, about which 
a personal representative must be exceedingly careful in 
these days. 


_Deata Dottgs. 

The death duties which we have to consider are estate duty, 
legacy duty and succession duty. 

As regards estate duty, a personal representative is 
accountable personally to the Crown for the duty in respect of 
all personal property, wherever situate, of which the deceased 
was competent to dispose at his death, to the full extent of the 


es 
— 

-_ 
__ 


Maaxcu, 1926.} 


THE INCORPORATED ACCOUNTANTS’ JOURNAL. 221 


assets which he has received, or might, but for his own neglect 
or default, have received (Finance Act, 1894, sect. 8 (3) ). 
If the property passes to the personal representative “as such ”— 
and most personal property, including leaseholds, passes in 
this way*—the duty is not a charge upon the property in 
respect of which it is payable, and as between the beneficiaries 
is payable out of the assets of the deceased in the same order 
of priority as other liabilities. But the position of freehold 
land is different. 


Under the new legislation (Law of Property Act, 1925, 
sect. 16) a personal representative is also accountable for the 
estate duty payable on the death of the deceased in respect of 
land (including settled land) which devolves upon him, to the 
full extent of the assets vested in him and available in his 
hands for the payment of duty, or which would have been so 
available but for his own neglect or default. Moreover, since 
freehold land does not pass to a personal representative ‘‘ as 
such,” but by statute, the duty is a charge thereon (though 
the charge may be overreached in a manner to which I will 
refer in a moment), and the person beneficially entitled to the 
freehold land has (in the absence of any direction to the 
contrary) to bear the duty in respect thereof. 


As regards legacy duty, this duty is (speaking quite 
generally) payable in respect of specific and pecuniary legacies 
(including annuities), and also in respect of the clear residue 
of personal property, whether under a will or on an intestacy. 
But it is not payable in respect of leaseholds, Tie personal 
representative is in nearly every case personally accountable 
to the Crown for the duty, but the beneficiaries are also 
liable. This duty prima facie has to be borne by the 
beneficiaries, but a testator can, and often does, alter its 
incidence. ; 


As regards succession duty, this duty is payable in respect 
of the gratuitous acquisition on death of a beneficial interest 
in freehold and leasehold land, and the personal represen- 
tatives are under the new legislation (Law of Property Act, 
1925, sect. 16) accountable for succession duty in the same 
circumstances and to the same extent that they are accountable 
for estate duty. Succession duty is a charge upon both 
freehold and leasehold land, though it is capable of being 
overreached, and (in the absence of any cont:ary direction) 
has to be borne by the person who succeeds to the land 
beneficially. 


A charge upon land (whether for estate or succession duty) 
which attaches on or after January Ist, 1926, will not bind a 
purchaser in good faith for money or money's worth of a legal 
estate in the land unless (in the case of unregistered land§) 
it is registered as a land charge. But in that case the person 
who conveys, and the proceeds of sale, remain liable for the 
duties (Law of Property Act, 1925, sect. 17). 


A charge upon land for succession duty is overridden 
by a sale under a trust for sale, and shifts to the proceeds 
of sale. 


Under sect. 16 of the Law of Property Act, 1925, the personal 
representatives have all the powers conferred by any statute 
for raising any death duties for which they are accountable ; 
and the Inland Revenue Commissioners, on being satisfied 
that all the death duties payable in respect of any particular 
land have been paid, or will be paid, must give a certificate 
discharging that land from any further claim for duty. 


*As to property which does, and does not, to a personal representativ 
“as such,” see Dymond on “ Death Duties,” 4th Edition, p. 122. r 


§As to registered land, see Land Kegistration Act, 1925, sect. 73. 


Discussion. 


Mr. C. E. Waxeuine: I should like to know whether this 
Act refers to estates which are in process of being wound up, 
or does it only refer to estates which came into existence 
after January Ist, 1926? ; 


Mr. Roxsuren: The provision in sect. 54 of the Act is that 
the Act only applies to deaths on and after January Ist, 1926, 
except where otherwise provided. Prima facie the Act only 
applies to death on and after January Ist, 1926, but it is not 
by any means universally so. There are several cases in 
which the Act is retrospective. : 


Mr. Waxe.ine: With regard to death duties, Mr. Roxburgh 
told us that estate duty is :ot a charge on leasehold property, 
but I have read that the Revenue Authorities have the right 
to register a charge on any land or buildings comprised in any 
estate, at the Land Registry, to secure the duties payable 
on death, and that the property cannot be dealt with by the 
executor or personal representatives until those duties have 
been paid. Itseems rather extraordinary that the Government 
can protect themselves in that fashion, and I should like to 
know if it is true. 


Mr. H. E. Fawcerr: I wish to express my thanks for the 
way in which the Lecturer has dealt with a very difficult 
subject this evening, and for so clearly putting it before 
us. With regard to an ‘‘ Executor de son tort,’’ is it right 
to take it that he has the right of retainer although an 
administrator has not? I rather assume from the Act that it 
is so. The Lecturer mentioned the fact that in regard to 
the succession of executorships, in the case of other executors 
dying, an intestacy breaks the chain ; but I believe a temporary 
grant of administration does not break the chain. I should 
like to have that confirmed. Then with regard to the Fatal 
Accidents Act, I presume that any amounts received under 
that Act do not pass to the personal repr sentatives in any 
way; they are not included as property of the estate, but 
merely pass to the persona! representatives of the deceased. 


Captain H. E. Davis, M.C., Incorporated Accountant: 
Could the Lecturer tell us if the right of retainer by an 
executor applies to all the assets which do not come into 
the executor’: hands ? 


Mr. W. G. Sruarr: I think Mr. Roxburgh, when dealing 
with real estate, said it included settled land, leaseholds, &c., 
and then he mentioned two exceptions. Would he mind 
repeating those two exceptions ? 


Mr. 8S. E. Srraxer: Sect. 3 (1) of the Administration of 
Estates Act refers to ‘‘ chattels real,” and says it shal! include 
‘*every interest in or over land to which a deceased person 
was entitled.”” I should like to know what that means 
exactly. Then sub-sect. @) says: ‘‘ Entailed interest of a 
deceased person shall (unless disposed of under the testa- 
mentary power conferred by statute) be deemed an interest 
ceasing on his death, but any further interest will not be 
deemed to be an interest ceasing on death.”” Does that mean 
that the estate pays duty whether the testator exercises his 
right of disposal or not? Does sect. 30, which deals with the 
statutes of limitation, mean that where in an intestacy they 
are unable to find relatives the Crown collars the property, 
and subsequently a relative turns up the statutes of limitation 
bar him from claiming? The Lecturer talked about 
“settled land.” According to the wording of the Act, a 
testator has power to appoint trustees other than the trustees 
of the settlement, and when he does so the trustees of 
the settlement cease to exist. Have they any right to appoint 
themselves over or conjointly with the trustees of the will? 
In the summary you say that actions which the deceased 
might have brought may be brought by his personal 
representatives for any debt due to the deceased, and affecting 
property. But sect. 26 (1) does not refer to property. 


Mr. W. D. Menzies: There is just one point I should like 
to have amplified. It says that, as between creditors, the 
bankruptcy rules are made applicable. Does that mean that 
the rules in regard to a live bankrupt are made applicable, or 
the rules as to an insolvent Nema ? 


The Carman: I think our Lecturer has now a fair 
number of questions to deal with, and I will call upon him to 
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reply. There is just one remark I would like to make, and 
that is that towards the end of his lecture he referred to 
succession duty in respect of leaseholds which would thus 
be classed as real property, and you will probably have noticed 
that earlier in the lecture he referred to leaseholds as personal 
property. It seems that they are treated as personal property 
for one purpose and as real property for another. The matter 
seems rather important, and perhaps Mr. Roxburgh will deal 
with it very briefly in his reply. 


Mr. Roxsures: You have given me a very complicated bag 
of chattels altogether. With regard to the question of { 
leaseholds, it is undoubtedly true that there is considerable 
overlapping in the various Acts about them. Leaseholds in 
law are ‘chattels real’’; that is to say, they have some of 
the characteristics of personalty and some of the characteristics 
of realty. For instance, for the purpose of determining 
what property passes to an executor ‘‘as such,’’ leaseholds 
are in the category of personal property; on the other 
hand, when you come to consider the liability of personal 
representatives to account to the Crown for death duties, 
you will find that in the Law of Property Act, sect. 16, 
the word *‘land” includes both leaseholds and freeholds. 
It is impossible to lay down any general proposition. An 
unfortunate habit of defining a particular word differently for 
different purposes prevails throughout this legislation. But for 
your purpose I hope it is not necessary to trouble you with this 
inconvenience. In fact, in the Administration of Estates Act, 
1925, ‘‘ real estate, save as provided in Part IV of this Act, 
means real estate including chattels real’’ (sect. 55 (ziz) ). 
Another example is the word ‘‘ purchaser,” which sometimes 
means a purchaser for money’s worth and sometimes for any 
valuable consideration, which includes marriage. (Laughter.) 
There is a great deal of that sort of thing in the Acts. 
As to registration of charges for death duties affecting land 
at the Land Registry, I am inclined to think that the words 
of sect. 10 of the Land Charges Act, 1925, do not permit the 
registration of a charge for death duties on leaseholds vested 
in personal representatives. Estate duty is not a charge on 
leaseholds at all, and there is no succession duty payable in 
respect of leaseholds which are not available for beneficiaries. 
Freeholds, of course, stand on a different footing. About 
‘*executors de son tort,’’ they certainly are entitled to retain 
their own debt, and an administrator is, in practice, prohibited. 


Mr. Fawcett: In an insolvency ? 


Mr. Roxsuren: Yes. Whether that is right or wrong it is 
not for me to say, but that is my reading of the Act. It 
appears to be so. As regards Lord Campbell’s Act, money 
recovered by a personal representative under Lord Campbell’s 
Act never was in any sense property of the deceased. The 
personal representatives have certain statutory rights of action 
conferred upon them by the Act for the benefit of certain near 
relations. The executor’s right of retainer extends to all assets 
of the deceased upon which the executor can lay his hands. 
Somebody asked me to repeat the rather complicated 
definition of real estate, and it is rather imporfant. Real 
estate, for the purposes of Part I of the Administration of 
Estates Act—and I say that advisedly having regard to 
the very just observation that has been’ made—is defined 
in sect. 3 of the Act, and includes leaseholds, and also real 
estate held on trust. It includes settled land, it includes 
land held by way of mortgage, and real property passing under 
a general power of appointment, and real property passing 
under the new testamentary power to dispose of entailed 
interests. It does not include property of which the deceased 
and another were joint tenants, nor does it include money to 
arise under a trust for sale of land (which is personalty), nor 
money secured on land (which is also personalty). You will 
notice that the land which is charged by a mortgage is realty, 
but mortgage money which is charged on land is personalty. 
Rights ‘‘in or over” land,I take it, refer to such things as 
easements (e.g., rights of way) and profits a prendre. As to 
the question that was put to me with regard to sect. 3 (3), I 
think I am right in saying that where an entailed interest 
passes on death, whether or not it is disposed of by will, 
estate duty is payable on the principal value of the property 
which so passes. The main purpose of sect. 30 of the 


Administration of Estates Act, 1925, is merely to assimilate 
administration by a nominee of the Crown to other 
administrations. 


I do not know that I quite followed the 


question about settled land. I did not deal with settled land 
in any detail, because it is not comprised in the examination 
syllabus. What it really comes to is this: Under the new 
law—and this is quite a change—the whole legal estate in 
settled land, i.e., land which is not subject to an immediate 
trust for sale, is always vested in the tenant for life, if he is 
of full age and capacity, notwithstanding that his beneficial 
interest is only a life interest. The remaindermen are 
protected because it appears on the instrument by which the 
land is vested in the tenant for life, that the land is settled, 
and the money must be paid to trustees. When a 
tenant for life dies, the legal estate in the settled land has 
got to devolve somewhere, and the provisions of the new 
legislation are that where a settlement is subsisting under 
some other instrument when a tenant for life dies, it is not his 
legal representatives who are to prove his will in respect of 
that settled land, but the persons who are the trustees 
of the settlement for the purposes of the Settled Land Act. 
As to the question relating to sect. 26 (1), that sub-section 
refers to debts, and injury to, or rights in respect of, personal 
estate. Then with regard to bankruptcy, I meant to say, 
certainly, the rules for the time being in force with regard to 
a living bankrupt. As a matter of fact, the administration of 
insolvent estates of deceased persons in bankruptcy was 
repealed by the Administration of Estates Act; but the repeal 
has itself been repealed by the Expiring Laws Act, 1925. 

The Cuarrman intimated that it was proposed to defer the 
vote of thanks to the Lecturer until the other two lectures of 
the series had been delivered. The subject matter of these 
lectures, so far as it applied to examination candidates, had 
been selected by the examiners and set forth on the syllabus. 
Those parts of the legislation: had been published in the 
February issue of the Incorporated Accountants’ Journal, and 
students would find there nearly every part of the new Acts 
covered by this series of lectures. 

The proceedings terminated with a hearty vote of thanks 
to the Chairman. 


LECTURE ll. 


The chair was occupied by Mr. Henry Moraan, Incorporated 
Accountant. 


Mr. Roxsureu first recalled briefly the aspects of the subject 
which he had dealt with in his first lecture and then 
proceeded to discuss the 


Powers aND Duties or Persona REPRESENTATIVES. 


He said: We have seen that the personal representatives must 
administer the estate in due course of administration, and in 
order to give effect to the rights of creditors and beneficiaries 
they have a number of powers and duties. Some of these are 
to be found in the Administration of Estates Act, 1925, and 
others in the Trustee Act, 1925. 


The powers and duties conferred and imposed in sects. 
39 to 42 inclusive of the Administration of Estates Act apply 
whether the deceased died intestate or not, and whether before 
or after 1926; and they are as follows: : 


(1) The personal representatives have power to sell, 
mortgage or charge any part of the estate to raise money 
required for the purpose of administration or during the 
minority of any beneficiary, or during the subsistence of 
a life interest, or until the period of distribution arrives. 
For this purpose they are endowed with all the powers, 
discretions and duties of trustees holding any property 
upon trust for sale (sect. 39). 


(2) The personal representatives have power to grant 
leases of land to trustees, or-create rent charges, in order 
to give effect to beneficial interests (sect. 40). 

(3) The personal representatives have power to 
appropriate any part of the estate not specifically devised 
or bequeathed in or towards satisfaction of any legacy or 
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share. This applies whether the legacy or share is settled 
or not, but certain consents are requisite. For this 
purpose-they may value the respective parts of the estate 
and the liabilities, and must, where necessary, appoint a 
duly qualified valuer (sect. 41). 


(4) Where an infant is absolutely entitled to any part 
of the estate, and it is not by the will (if any) devised or 
bequeathed to trustees for the infant, the personal 
representatives may themselves appoint trustees for the 
infant and vest the property in them. The personal 
representatives can then get their discharge as such, 
while the trustees, during the minority of the infant, may 
retain the property in its then state of investment, or else 
convert it and invest the proceeds in authorised securities 
(sect. 42). 


I must pass over sects. 36, 38 and 43 of the Administration 
of Estates Act, 1925, which seek to encourage personal 
representatives to convey land to beneficiaries by an instrument 
known as ‘‘an assent.” But these sections are in the 
examination syllabus, and those of you who are confronted 
with examinations must not pass them over so lightly. 
Time, however, compels me to turn at once to the rights of 
beneficiaries on distribution. 


DistRIBUTION, WITH ParTICcULAR REFERENCE TO INTESTACY. 


In tHe case of any person dying on or after January lst, 
1926, all those quaint relics of other days—special occupancy, 
gavelkind, borough English, tenancy by the curtesy, dower, 
freebench and escheat are abolished.* 


When all the property of the deceased is disposed of by will, 
the rights of the beneficiaries on distribution are ascertained 
by reference to the will, and there is little more to be said. 
But where property is not disposed of by will the Act makes 
far reaching changes in the case of persons dying on or 
after January Ist, 1926. 


INTESTACY. 


On an intestacy, whether complete or partial, the personal 
representatives hold the property not disposed of upon trust to 
sell, call in and convert into money. But they may postpone 
the sales at their discretion, and (except for special reason) 
they are not to sell a reversion before it falls into possession, 
nor ‘‘ personal chattels.”’ 


The phrase ‘‘ personal chattels’? (which we shall meet 
again) comprises, speaking generally, private carriages and 
motors, garden effects, domestic animals, and articles of 
household or personal use or ornament. It does not include 
business chattels, nor money, nor securities (sect. 55 (zx) ). 


The proceeds of realisation, are applicable, first in payment 
of the costs of realisation, then in payment of funeral, 
testamentary and administration expenses, next in payment 
of debts and liabilities properly payable thereout; and the 
residue (subject to provision being made for the pecuniary 
legacies if there is a will) will be available for the new 
beneficiaries created by the Act in case of intestacy. 


In a proper case the personal representatives may invest the 
proceeds of realisation in authorised securities, and vary such 
investments. But the income of property undisposed of by 
will and available for distribution (however the property may 
be invested) is, as between a tenant for lifeand remaindermen, 


* In the case of , there is a transitory exception, and there may 
be a tenant by the curtesy of an entailed interest (Law of Property Act, 
1925, sect. 130 (4)). 


to be treated and applied as income as from the death of the 
deceased (sect. 33). 


Tue Benericia, Interests on InrTesTacy. 


1.—If a person dies intestate leaving husband or wife, the 
spouse takes (sect. 46) : 
(a) The ‘personal chattels.’’ 
(b) A clear net sum of £1,000 which (with interest at 
5 per cent. per annum from the death until payment) 
is charged on the residue. 


' (c) A life interest in half or the whole of the residue 
which then remains, according as to whether there 
are or are not issue. ; 


For the residue which remains (after taking out the personal 
chattels and the spouse’s £1,000 and interest) is to be held : 


(1) If the intestate leaves no issue, in trust for the 
surviving spouse for life. 


(2) If the intestate leaves issue, upon trust as to 
one half for the surviving spouse for life with remainder 
upon the statutory trusts for issue; and as to the other 
half on the statutory trusts for issue, with remainder 
(if such trusts fail or determine in the lifetime of the 
surviving spouse) for the surviving spouse for the 
remainder of his or her life. 


2.—If the intestate leaves issue, but no spouse, the whole 
residue is to be held upon the statutory trusts for issue. 


‘** The statutory trusts for issue” are to be found in sect. 47, 
and are trusts for the children living at the death of the 
intestate who attain 21, or marry under that age, in equal 
shares, with a proviso that if a child of the intestate 
predeceased the intestate but left issue living at the death of 
the intestate who attain 21 or marry under that age, such 
issue are to take the share which their parent would have 
taken if he or she had not predeceased the intestate. The 
issue take by families throughout. That is to say, speaking 
loosely, no child can take in competition with a parent, and 
brothers and sisters in each generation who take, take in 
equal shares. The technical words are ‘‘ such issue to take 
through all degrees according to their stocks in equal shares, 
if more than one, the share which their parent would have 
taken if living at the death of the intestate, and so that no 
issue shall take whose parent is living at the death of the 
intestate and so capable of taking ” (sect. 47 (1) (i). 


The statutory provisions for maintenance of infants, and 
accumulation of surplus income, and for the advancement of 
beneficiaries which are contained in the Trustee Act, 1925, 
apply to these statutory trusts for issue, and a married infant 
can give a valid receipt for income. There is also a provision 
for hotchpot. That is to say, where the property is divisible 
into shares, then any money or property which was paid to, or 
settled for the benefit of, a child of his by the intestate on 
marriage or by way of advancement, has to be regarded (in 
the absence of evidence of a contrary intention) as having 
been paid or settled in or towards satisfaction of that child’s 
share, and has to be brought into account at a valuation 
made as at the death of the intestate. 


There is a further provision authorising the personal 
representatives to allow any infant contingently interested to 
have the use of ‘‘ personal chattels ’’ upon such terms as they 
think fit. 


Now you will have noticed that any surviving spouse takes 
a life interest in at least a moiety of the residue, as well as a 
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capital sum of £1,000 ; and these provisions would inevitably 
prolong the administration of the intestate’s estate until the 
death of such spouse (a practical inconvenience, especially in 
small estates) but for sect. 48, to which I should now like to 
refer. . 


(1) The personal representative may, with the consent of 
the surviving spouse, purchase or redeem the life interest 
while it is in possession by paying over the capital value 
thereof (calculated according to tables selected by the personal 
representative) and costs, and thereupon the residue will be 
freed. Ifthe surviving spouse is the sole personal representa- 
tive, the leave of the Court is necessary. But not otherwise. 


(2) If having regard to the condition of the residuary estate 
the personal representatives do not find it expedient either to 
pay in cash the spouse’s £1,000 and interest, or any capital 
sum required to redeem the life interest, or to appropriate 
property in satisfaction of those sums, then they may raise 
those sums, or any part thereof, and costs, by a charge upon 
the whole or any part of the residuary estate other than the 
personal chattels. ’ 


3.—We have now dealt with the interests of any surviving 
spouse, and of any issue of the intestate. We must next 
consider the case where the intestate leaves no issue. 


You will remember that the issue, if any, do not take a 
vested interest under the age of 21 except upon marriage, 
but that the personal representatives have certain powers 
of applying income for maintenance and capital for the 
advancement of beneficiaries contingently entitled. Therefore 
in these rules of descent the phrases ‘‘ leaving’’ or “ not 
leaving ” ‘‘ issue,” mean ‘‘ leaving” or ‘‘ not leaving ’’ ‘* issue 
who attain an absolutely vested interest’’ (sect. 47 (2)). But 
the gifts over, in the event of no child or other issue attaining 
an absolutely vested interest, do not of course include any 
property which has been properly paid or applied under the 
statutory powers while any issue was contingently entitled 
upon attaining 21 or earlier marriage. 


Ir tHe Intestate Leaves no Issvg, 


then, subject to the interests of a surviving spouse, the 
following classes of persons, if living at the death of the 


intestate, and in the following order of priority, are interested | 


as follows (sect. 46) :— 
1.—Father and mother in equal shares. 
2.—Father or mother. 


3.—The beneficiaries under the statutory trusts for the 
brothers and sisters of the whole blood. 


4.—The beneficiaries under the statutory trusts for the 
brothers and sisters of the half blood. 


5.—Grandparents, if more than one in equal shares. 


6.—The beneficiaries under the statutory trusts for 
uncles and aunts who were brothers and sisters of the 
whole blood of a parent. 


7.—The beneficiaries under the statutory trusts for 
uncles and aunts who were brothers and sisters of the 
half blood of a parent. 


8.—The surviving spouse absolutely. 
9.—The Crown, as bona vacantia, and in lieu of escheat. 


“ Statutory trasts’’ for relatives other than issue correspond 


and sisters or uncles and aunts (as the case may be) being 
substituted where the names of children would occur. But 
the provisions as to hotchpot do not apply (sect. 47 (3) ). 


The Act contemplates that where the property of an 
intestate devolves upon the Crown as bona vacantia, the 
existing practice will be continued under which the Crown 
makes provision out of the property for dependants of the 
intestate. 


These provisions apply also to a case of partial intestacy. 
But where the intestacy is partial, issue of the deceased 
(but no other persons) have to bring into account any 
beneficial interests acquired by them under the will. 


Where part of the property of a testator is vested in a 
personal representative, and it does not appear from the will 
that he is intended to take beneficially but the beneficial 
interest in the property is not disposed of, then the foregoing 
rules apply to the partial intestacy thus arising (sect. 49). 


ExceprTionaL Cases. 


The devolution of an entailed interest, which, if not 
disposed of inter vivos, or under the new testamentary power, 
devolves upon the heirs of the body ascertained under the old 
law, or if there are none, to the persons entitled in remainder 
under the settlement, is not affected by the new rules of 
descent upon intestacy. Moreover, where an iafant is 
equitably entitled to a vested estate in fee simple, or an 
absolute interest in freehold land or heirlooms, if the infant 
dies unmarried during infancy that interest will devolve as 
though it were an entailed interest (sect. 51). 


Further, the new rules of descent do not apply to the case 
where a lunatic or defective living and of full age on 
January Ist, 1926, but unable by reason of his incapacity 
to make a will, dies beneficially interested in freehold land 
without having recovered his testamentary capacity. This is 
to satisfy lively expectations which came into being before the 
new law (sect. 51). 


‘*Srarutes or DistRIBuTION’’ AND ‘‘Starurory Next-or-Kin.” 


References to any statutes of distribution, or to statutory 
next-of-kin will, in the absence of evidence to the contrary, 
when found in a will of a person dying before January Ist, 
1926, or in an instrument inter vivos made before that date, 
be construed as references to the old law; but in a will 
coming into operation, or an instrument inter vivos made, on 
or after that date as references to the new law (sect. 50). 


Discussion. 


Mr. J. Cuatx: I think the Lecturer stated that if there are 
any issue, they are entitled to take priority over other persons. 
In the case of hotch pot, is there a time limit fixed ? 


Mr. J. D. Brown, Incorporated Accountant: The Lecturer 
stated that an infant would be entitled to the use of the 
personal chattels. He also said that the surviving spouse is 
entitled to have them absolutely? It seems rather strange 
that he or she should have them absolutely, and yet the infant 
only have the use of them. I do not know if I am labouring 
under a misapprehension. 


Mr. J. A. Piumpron, Incorporated Accountant: There is 
one point that Mr. Roxburgh might perbaps make clear. In 
the case of relatives other than issue—I am referring to 
uncles and aunts—it seems that if there is one uncle living, 
then the cousins who are children of other parents would 
share; but if there are no uncles or aunts living, and 
there are cousins, in that case do the cousins lose their right ? 
Where one uncle is living and one is dead, I presume the 


with the statutory trusts for issue, the names of the brothers 


children would take their father’s share? 


_ 
-—__ 
_ i 
|, = 

ae 
— 


). 


of an 
ia, the 
Crown 
of the 


estacy. 
ceased 
nt any 


dina 
he will 
eficial 


Marcu, 1926.) | THE INCORPORATED ACCOUNTANTS’ JOURNAL. 


Mr. W. G. Srvarr: In regard to property not disposed of 
by will, is the income thereof to be treated as income, any 
a apportionment being made between capital and 
income ° 


Mr. W. Srracuan, Incorporated Accountant: There is one 
matter that occurs to me in looking at this subject as a whole, 
and that is the possible difficulty of dealing with estates 
which were in course of administration before the new Act 
came into force. Speaking generally, the new Act does not 
affect these estates very much, but I think there are some 
exceptions, and it is those exceptions that will create the 
difficulties. When executors and administrators have to deal 
with these matters, they will have to distinguish where the 
new legislation applies and where it does not, and it is points 
such as these that cause trouble. If Mr. Roxburgh can give 
us any general rule of guidance, I think it will be useful. 
It is a subject on which there is a likelihood of examination 
questions, and that, I imagine, is what a great many here are 
looking forward to. ~ 


Mr. W. D. Menzies: There is one point on which I should 
like a little assistance, and I do not think it is outside the 
scope of this lecture, viz, sect. 46 (vi), in which the Crown 
can make provision for dependants. The Act states that this 
is to be done ‘‘in accordance with the existing practice.’’ 
Can the Lecturer say what rights the dependants have, and 
how they go about making a claim ? 


Mr. Brown: I am sure it would be of great interest to many 
here if the Lecturer would explain one matter which he 
mentioned, viz, that a married infant could give a receipt for 
income but not for capital. Can he tell us why that is so? 


Mr. S. E. Srraxer: Would the Lecturer give us the 
definition of ‘‘ personal representatives”’? Does it include 
executors and administrators? Then with regard to the 
question of the executor’s right of retainer, does that refer to 
personal representatives? The Act says the personal 
representative has a right of retainer. 


Mr. Roxsureo: There is just‘one thing, not arising out of 
any question, which I should like to say with regard to my 
observation a fortnight ago that sect. 130 of the Bankruptcy 
Act, 1914 (which provides for the administration of an 
insolvent estate of a deceased person in bankruptcy), had 
been repealed by the Administration of Estates Act. So it 
was, but the repeal has itself been repealed by the Expiring 
Laws Act, 1925, as one of you kindly pointed out to me. 
With regard to the questions, the first had reference to issue. 
If there are living at the death of the intestate any issue of 
the intestate of any degree who attain 21 years of age, or 
marry under that age, they take in priority to father and 
mother and those persons whom I mentioned subsequently. 
There is no time limit to the provision for hotch pot. Iam 
not sure that it is unfair; after all, very often where a father 
has provided for a child on marriage (it may be more than 
twenty years before his death) he would wish to give less to 
that chif on his death than to the others for whom he made 
no provision in his life. However, that is arguable, but there 
is in fact no time limit. As to the use and enjoyment of any 
‘* personal chattels,” if there is a surviving spouse he or she 
takes them absolutely, and no question arises; but if there is 
no surviving spouse then there may be infant children who 
will ultimately take the ‘‘ personal chattels’’ if they attain 
21 or marry, and the Act contains a provision which enables 
them to have the benefit of these chattels during their 
minority if they have no surviving parent. There was a 
question about cousins and uncles. Children, living at the 
death of an intestate, of an uncle or aunt who predeceased 
him would take at the age of 21 or marriage (whether or not 
any uncle or aunt survived the intestate), to the exclusion of 
persons in the next class below. I was asked to repeat the 
provision in sect. 33 (5) with regard to income. The 
sub-section says that ‘ income (including net rents and 
profits of real estate and chattels real”) of so much of the 
estate as may not be disposed of ‘‘ may, however such estate is 
invested, as from the death of the deceased, be treated and 
applied as income, and for that purpose any necessary apportion- 
ment may be made between tenant-for-lifeand remainderman.”’ 
Then I was asked if I could possibly make any general 
statement as to when the new legislation is retrospective 


The general principle is that provisions merely designed to 
facilitate administration are retrospective, but provisions 
altering rights are not retrospective. That is the general 
principle, but it is not safe to rely upon it. 


Mr. Srracnan: Under the new Act there must be two 
trustees to deal with land. Does that apply to an estate where 
the testator had died before the Act came into force ? 


Mr. Roxpurcu: Yes; on any sale of land made on or after 
January Ist, 1926, a sole trustee could not give a receipt. 


Mr. Srracwan: If the testator had died before that? 


Mr. Roxsureu: Yes. 


Mr. Srracnan: Therefore it affects an estate which was 
in course of administration before January lst, 1926. 


Mr. Roxsuren: Yes, that provision is not regarded as 
affecting rights, but as machinery, and applies to trusts created 
before 1926. 


‘Mr. Srracnan: That is where trustees will be liable to 
make mistakes, I imagine? 


Mr. Roxsurecu: Yes. The practice of the Crown, where 
property vests in the Crown as bona vacantia, is to deduct a 
certain percentage for administration expenses, and to 
distribute the residue among dependants or other persons 
whom the deceased would have been likely to support if he 
had been alive. It is not a question of right—there is no legal 
obligation on the Crown; but such is the practice. I believe 
that the Treasury Solicitor’s Department exercise the 
discretion and make the distribution on behalf of the Crown. 


Mr. Watson: Yes, with the concurrence of the Treasury. 


- Menzies: Does not sect. 46 (1) (vi) constitute a right 
now 


Mr. Roxsurcn: Let us look at the section. No; the Crown 
‘*may, out of the whole or any part of the property, provide 
in accordance with the existing practice for dependants, 
whether kindred or not, of the intestate, and other persons for 
whom the intestate might reasonably have been expected to 
make provision.”” The reason why a married infant is 
empowered to give a receipt for income but not for capital is 
that the infant can come to more harm with the capital than 
with the income. (Laughter.) The term “personal representa- 
tives ’’’ does include both executors and administrators; but 
the difference between the rights and duties of executors on 
the one hand, and administrators on the other is that in the 
case of administrators you bave to look at the terms of their 
grant and see if their rights and powers as personal 
representatives are in any way qualified. And although the 
Act says the personal representatives may ‘retain,’’ and that 
includes both executors and administrators, in practice I 
think you wil! find that an administrator is always precluded 
by his grant from doing so. ; 


On the motion of Mr. Bridge, a hearty vote of thanks was 
accorded to the Chairman for presiding, the vote of thanks to 
the Lecturer being deferred until the completion of the series 
of lectures. 


The third lecture will appear in our columns next month. 


Changes and Removals. 


Messrs. Clinch & Legge, Incorporated Accountants, bave 
removed their Seaford office to Hurdis House, Broad Street. 


Mr. J. Cornelius, Incorporated Accountant, has taken into 
partnership Mr. D. R. Davar, Incorporated Accountant. The 
rac ti ce will be carried on under the name of Cornelius & Davar 
t Great Western Building, Apollo Street, Bombay. 


Messrs. O. L. Haines, Wylie & Carcary, of Perth, Western 
Australia, announce that the partnership has been dissolved. 
Mr. W. A. Carecary, Incorporated Accountant, has entered 
into partnership with Mr. H. B Halvorsen and will practise 
at Warwick House, St. George’s Terrace, Perth, Western 


and when it is not? Well, I can; but it is not a safe guide. 


Australia, ander the name of W. A. Carcary, Halvorsen & Co. 
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Incorporated Accountants’ Students’ 
Society of London. 


ANNUAL MEETING. 

The thirty-fifth annual general meeting of this Society was 
held at Cordwainers Hall, 7, Cannon Street, London, E.C., 
on Wednesday, February 17th. The President (Mr. F. W. 
Stephens) occupied the chair. 


The President, in moving the adoption of the report and 
accounts, referred to the satisfactory result of the year’s 
work and continued increase in membership. The lectures 
given by Dr. Charles S. Myers, C.B.E., F.R.S., Mr. R. M. 
Montgomery, K.C., Mr. C. J. W. Farwell, K.C., Mr. 
A. Fairfax Luxmoore, K.C., and Mr. John P. Colbert, B.Com., 
Managing Editor of the Statist, were greatly appreciated by 
the members. The success by the members of the Society 
in the examinations was gratifying, and he pointed out the 
advantages of membership of the Students’ Society to the 
members of the Parent Society. The President hoped that 
attendances and interest would be well maintained in the 
coming year, and referred to the special series of three 
lectures on ‘‘ New Legislation affecting Executors, Trustees 
and Receivers” by Mr. Ronald F. Roxburgh, M.A., Barrister- 
at-Law. He reminded students that this new legislation 
affected the practice of the profession and that the lectures 
would accordingly be of interest both from the point of 
view of the student and the practitioner. They would 
be based on the memorandum comprised in the Society's 
syllabus, indicating those portions of the new legislation 
with which candidates should be familiar. 


The following officers and Committee were elected for the 
ensuing year :—President, Mr. W. McIntosh Whyte, F.S.A.A.; 
Vice-President, Mr. G. H. Bridge, A.S.A.A.; Committee: 
Mr. W. Strachan, F.S.A.A., Mr. W. Holman, F.S.A.A., 
Mr. S. T. Morris, A.S.A.A., Mr. A. A. Garrett, B-Sc., Mr. 
J. Robinson, F.S.A.A., Mr. H. E. Colesworthy, A.S.A.A., 
Mr. D. N. Crick, A.S.A.A., Mr. W. D. Menzies, Mr. C. E 
Wakeling; Hon. Treasurer, Mr. A. R. King Farlow, F.S.A.A., 
F.C.A.; Secretary, Mr. James C. Fay; Hon. Auditor, Mr. 
W. H. Payne, F.S.A.A. 


35th Annual Report. 


The Committee have pleasure in presenting their 
thirty-fifth annual report and accounts for the year ended 
December 31st, 1925. 


Accounts. 

The accounts show a surplus for the year of £31 7s. 11d. 
The entrance fees amount to £26 5s. Od., and the annual 
subscriptions to £317 17s. 0d. The Committee again desire 
to express their thanks to the Council of the Parent Society 
for their financial support during the year. 


MEMBERSHIP. 

During the past year 105 new members have been elected, 
which shows a slight increase over the previous year. 
At December 31st, 1925, there were 758 members on the 
roll, consisting of 168 honorary members in practice, 
180 honorary members not in practice, and 410 ordinary 
members. The Committee regret to note a tendency for 
student members upon qualifying to cease to support 
the Students’ Society. The Students’ Society offers them 
valuable facilities, and it is hoped they will continue their 
membership. 


Osrrvary. 

The Committee have to record with much regret the 
death of Mr. John Manger Fells, C.B.E., who was President 
of the Society during the years 1910 and 1911, and who 
both before and after election to office took a wide interest 
in the affairs of the Society and in all that related to its 
educational work. Mr. Fells was held in high esteem by 
many friends in the Students’ Society. 


Review or THE Socrery’s Work. 
Lectures were held during the spring and autumn which 
covered a variety of subjects of professional interest. 


Dr. Charles S. Myers, C.B.E., F.R.S., Director of the 
Institute of Industrial Psychology, was good enough to 
introduce a new topic to the Society in a paper entitled 
“The Human Factor in the Improvement of Business 
Organisation.” 

Lectures were delivered on topical professional subjects 
by members of the Bar and the accountancy profession. 
The Society is particularly indebted to three senior members 
of the Bar for papers on legal subjects—by Mr. R. M. 
Montgomery, K.C., Mr. C. J. W. Farwell, K.C., and 
Mr. A. Fairfax Luxmoore, K.C., respectively. 


A lecture of special interest was delivered in the autumn 
session by Mr. John P. Colbert, B.Com., Managing Editor 
of The Statist, on ‘*The Gold Standard in Theory.” 


A series of three lectures will be given during the spring 
session of 1926, on ‘‘ New Legislation affecting Executors, 
Trustees and Receivers,” by Mr. Ronald F. Roxburgh, M.A., 
Barrister-at-Law. These lectures will be of special interest 
to both examination candidates and practitioners. 


Six Certificates of Merit were awarded to members of the 
Students’ Society in the Final examination, together with 
three Place Certificates to students in the Intermediate 
exainination. 

The Committee have to express their thanks to the 
Master and Court of the Worshipful Company of Cordwainers 
for permission to hold the Society’s meetings in the Hall 
of the Company. 


The following is a list of lestunes and discussions held 
during the spring and autumn sessions :— 


Spring, 1925— 

Lecture: “The Human Factor in the Improvement of 
Business Organisation,” by Mr. Charles 8. Myers, 
C.B.E., M.D., Se.D., F.R.S. . 

Lecture: “Accountancy as an Aid to the Solution of 
Social Problems,” by Mr. J. -. Fells, C.B.E., 
Incorporated Accountant. 

Lecture: “The Duties of an Executor,” by Mr. J. 
Linahan, Incorporated Accountant. 

Lecture: “Considerations Affecting a Gold Standard,” 
by Mr. C. A. Kershaw, Incorporated Accountant. 

Lecture: “‘Some Recent Decisions in Income Tax Law,” 

, by Mr. R. M. Montgomery, K.C. : 

Joint Meeting with the Chartered Secretaries’ Students’ 
Society—Subject: ‘Mock Shareholders’ Meeting.” 

Lecture: “Symbols and their Use in Costing,” by 
Mr. J. Bruce Polwarth, Incorporated Accountant. 


Autumn, 1925— = 
Lecture: “The Gold Standard in Theory,” by Mr. John P. 
Colbert, B.Com., Managing Editor of The Statist. 
Lecture: “Some Practical Notes on Deeds of Arrange- 
ment,” by Mr. D. Mahony, Incorporated Accountant. 
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Lecture: “Devising a Costing System,” by Mr. A. 
Cathles, O.B.E., C.A. 

Lecture: “Profit Sharing Scene ~Sie Accountancy 
Aspect,” by Mr. M. E. Askwith, A.C.A., Incorporated 
Accountant. 

Lecture: “Specific Performance of Contracts,” by 
Mr. C. J. W. Farwell, K.C. 

Lecture: “ Points arising in various classes of Audits,” 
by Mr. F. A. Roberts, Incorporated Accountant. 
Lecture: “ Application of Assets in a Receivership dealing 
especially with Preferences,” by Mr. A. Fairfax 

Luxmoore, K.C. 


“ TRANSACTIONS.” 


The twenty-ninth volume of “Transactions” for the 
year 1924 has been published, and distributed among the 
members. 


EXAMINATIONS OF THE Society oF INcoRPORATED ACCOUNTANTS 


AND AUDITORS. 


The following students passed the Parent Society’s 
examinations with Honours during the year 1925 :— 


May.—Final: Captain H. E. Davis, M.C., Second 
Certificate of Merit and Prize; Mr. D. N. Crick, Fifth 


Certificate of Merit; Mr. H. L. Layton, Sixth Certificate q 
of Merit; Mr. L. R. 8S. Pope, Seventh Certificate of 1 
Merit; Mr. J. J. Woods, Eighth Certificate of Merit. a 
Intermediate: Mr. W. L. Binns, Fifth Place Certificate. j 


Novemser.—Final: Mr. H. H. J. Gower, Fourth \ 
Certificate of Merit. Intermediate: Mr. K. Adams, i 
Second Place Certificate (disqualified for Prize by age 
limit); Mr. D. G. Light, Sixth Place Certificate. 


— 
a a ee ae 


Orricers AND CoMMITTEE. 


The Committee desire to place on record their appreciation 
of the.valuable services rendered to the Society by Mr. T. J. 
Boreham, who has acted as Honorary Auditor for many 
years, and who has resigned the office through ill health. 


Under Rules 3 and’5 the officers and members of the 
Committee and under Rule 10 the Honorary Auditor retire 
from office. Miss G. A. Singleton having resigned from a 
the Committee, it is recommended that, in accordance with 7 
Rule 6, the vacancy be filled by the election of Mr. Walter a 
Holman, F.S.A.A. The remaining members of the Committee, | 
the Honorary Treasurer and the Honorary Auditor, being 
eligible, offer themselves for re-election. 


The accounts, duly audited, are annexed to this report. 


ee 
be 


— 


Dr. REVENUE ACCOUNT FOR THE YEAR ENDED DECEMBER 3lsr, 1925. Cr. 4 
£8. d. £ s. d. a 

To Printing .. ee oe oe —. ee 74 8 1) By Annual Subscriptions - ee -- 81717 0 
», Stationery, Postages, &c. .. aah - 5615 5 | ,, Entrance Fees . = a oe a 26 5 O 7 
», Reporting Charges... ee is ee 4417 8 ,, Dividends (less Tax) . + 15 8 8 ig 
», Hire of Hall for Lectures .. “ $e 3816 0 ,, Grants from Society. of _ Incorporated q 
,, Publication of “Transactions” .. .. 142 50 Accountants and Auditors . .- 5210 0 N 

,, Secretary’s Honorarium .. .. «.. 21 0 © » SumdrySales .. .. -. -. +. Wi 5d 
,, Clerical Assistance .. ee Ps 1212 0 
,, Balance, being surplus my pest over j 
Expenditure for the year .. se 31 711 3 


£422 2 1 


Dr. BALANCE SHEET, DECEMBER 3lsr, 1925. Cr. 


, Ss «a & 8. 
To Sundry Creditors - + ats ‘a 16 10 O By Cash at Bank . “ on ee ¢ WS 
», Subscriptions paid in advance ae ~ 916 6 oy Investment :— 


», Revenue Account :— 


Balance at Dec. 3lst,1924.. £482 6 4 


Add Balance as above +s $1 711 
—-——.__ 613 14 3 | 


£540 0 9 


| 
i 
| 


£388 4s. 5d. syepsianes War Stock 1929-47 
at cost fess . ‘ -- 86613 4 


£540 0 9 


and the Cash at Bank. 


Lonvon, February 3rd, 1926. 


I have examined the foregoing Accounts for the year ending December 31st, 19%, together with the 
Books and Vouchers of the Society, and find the same to be correct. I have also verified the Investment 


A. R. Kine Fartow, Hon. Treasurer. 


W. H. Payne, Incorporated Accountant, 
Hon. Auditor. 
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Bistrict Societies of Incorporated 
- Accountants. : 


BRADFORD. 


A joint Debate between the members of the Bradford and 
District Chartered Accountants’ Students’ Association, the 
Bradford Law Students’ Society, and the Bradford and 
District Incorporated Accountants’ Society, was held at the 
Liberal Club, Bradford, on February 10th. 

The Incorporated Accountants were the hosts on this 
occasion, and Mr. H. Reynolds, F.S.A.A., who occupied the 
chair, offered a cordial: welcome to the two visiting societies. 

The motion for discussion was ‘‘ That the Examination 
System completely fails to establish any just standard of 
ability.” It was agreed before the debate opened that the 
words ‘‘ examination system ’”’ referred to the system usually 
adopted at professional examinations. The resolution was 
proposed by Mr. N. B. Williamson (I.A. student), supported 
by Mr. C. Moore (C.A. student), and Mr. Place (Law student). 
Opposers of the motion were Mr. G. Barraclough (C.A. 
student), Mr. Shipman (Law student), and Mr. A. Waddington 
(I1.A. student). After the leading speeches, the question was 
debated generally by those present. 

The Chairman, after summing up the speeches, laid stress 
upon the word ‘‘ completely’ and submitted that if members 
considered the examination system established a just test of 
ability they were bound to vote against the resolution, which 
alleged complete failure. He observed that both proposers 
and opposers seemed to have put a wrong construction on the 
words ‘‘ standard of ability.”’ These words appear to have 
been taken to mean ability to pass examinations; in his 
opinion they referred to a standard of ability to practise one 
or other of the professions. This view was supported by the 
fact that the student was required to take his Intermediate 
examination half way through the period of his articles to 
show progress in his training, and not simply to prove ability 
to pass examinations. 

On the resolution being put to the meeting, six voted for the 
motion and sixteen against. The resolution was therefore 
declared to be lost. 

The enjoyable meeting concluded with expressions of thanks 
by the visitors, to which the Chairman replied. 


MANCHESTER. 


The monthly luncheon of members was held at the Midland 
Hotel on February 10th last, when the principal guest was 
Mr. J. Lea Axon, A.A.I., who after lunch addressed the 
members on ‘‘Compensation under Re-Housing Schemes.” 
There was a good attendance of members on this occasion. 


SOUTH WALES AND MONMOUTHSHIRE. 
Carpirr AND District Srupents’ Section. 

A meeting of the Cardiff and District Students’ Section 
was held at Cardiff on February 18th. The chair was 
occupied by Mr. P. A. Hayes, A.S.A.A., who was supported 
by Mr. F. J. Alban, F.S.A.A. (President of the District Society), 
Mr..J. Pearson Griffiths, F.S.A.A., Mr. W. J. Fooks, A.S.A.A., 
Mr. A. Percy Horton, A.S.A.A., Mr. D. H. Husband, A.S.A.A., 
Mr. W. I. Rodda, A.S.A.A., and Mr. J. Alun Evans (Hon. 
Secretary). A large number of students were present. The 
meeting dealt with a list of ‘Points of Procedure in 
Accountancy and Legal Matters’’ which had been submitted 
by students. The meeting was the first of its kind held by 
the Cardiff and District Students’ Section, and it proved to 
be a great success. 


WEST OF ENGLAND. 


Annual Report. 
Your Committee have pleasure in presenting the report on 
the work of the Society, together with the audited accounts 
and balance-sheet for the year ended December 31st, 1925. 


During the year seven new members were elected, and the 
total membership is now 66, represented by 21 Fellows, 
23 Associates and 22 Students. 


LECTURES. 


Eight lectures were given during the session, which covered 
a variety of topical subjects. Your Committee are pleased to 
again report that the attendances were satisfactory. 


Dinner. 


A most successful dinner was held on February 5th, 
at the Royal Hotel, Bristol. The President (Mr. G. J. 
Barron Curtis, occupied the chair, and the members present 
included Mr. F. W. Duart Smith (Mayor of Gloucester), 
and Mr. H. M. B. Ker (Mayor of ree ag Amongst a 
distinguished company of guests were: The Lord Mayor of 
Bristol (C uncillor E. Brookhouse Richards), the Lady 
Mayoress of Bristol, Mr. G. S. Pitt (President of the Society 
of Incorporated Accountants and Auditors), Mrs. Pitt, Mr. 
T. Keens (Vice-President), Mr. W. Claridge (Past President), 
Mr. T. Loveday (Vice-Chancellor, Bristol University), Mr. 
C. E. Barry (President, Bristol Chamber of Commerce), 
Mr. J. H. Watling (President, Bristol Chartered Accountants’ 
Society), Mr. G. E. S. Heybyrne (President, South Wales 
District Society), Mr. H. G. Treasure and Mr. A. A. Garrett. 


CoNnFERENCES. 


Your Secretary represented the Society at conferences held 
in London on May 13th and October 28th to discuss the 
working of District Societies, and at the latter was appointed 
to act on a committee to formulate proposals for submission 
to the Council. A meeting of this committee was held on 
December 9th, and was attended by your Secretary, who bas 
presented a full report to your Committee. Your President 
and Hon. Secretary officially represented the Society at the 
dinner held at the London Mansion House on October 27th. 
The Vice-President (Mr. E.S. Hare) and Mr. H.M. B. Ker 
were also present. 


ComMITTEE. 


Nine meetings of the Committee were held during the year. 
The retiring members of the Committee are Mr. C. W. Clark, 
Mr. A. Cotton and Mr. F. A. Webber, who are eligible for 
re-election. In accordance with Rule 4, nominations for 
election to the Committee must be signed by two members of 
the Society, and lodged with the Secretary three clear days 
before the (annual) meeting. 


YORKSHIRE. 


On February 2nd a lecture was delivered before this Society 
by Mr. Herbert W. Jordan, author of ‘‘Company Law and 
Practice.’’ The subject of the address was ‘‘ Company 
Formation,’’ in the course of which Mr. Jordan referred to the 
past history and present statistics of companies, giving some 
interesting memoranda in regard to the conversion of a 
business into a private company. 


A meeting of this Society was held at Leeds on February 
16th. Members of the Bradford District Society of Incor- 
porated Accountants and the West Yorkshire Branch of the 
Chartered Institute of Secretaries were present by invitation. 
At the commencement of the proceedings, the President of the 
District Society, Mr. Frederick Holliday, F.S.A.A., presented 
examination certificates to the Yorkshire candidates who 
were successful at the November Examinations. After the 
presentation of certificates, the members resolved themselves 
into a mock meeting of shareholders, whiclt was presided over 
by Mr. G. L. Waddington, A.S.A.A., Bradford. : 


Messrs. Watkinson Roberts & Co., Incorporated Accountants, 
2, Guildhall Chambers, 31/34, Basinghall Street, London, E.C.2, 
announce that they have been appointed sole agents in 
Great Britain for the Fram Aktiengesellschaft fii Reckten 
und Treuhandgeschifte of Dittrichring, 21, Leipzig. 


——| 
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Duties and Liabilities of a Receiver 


WITH REGARD TO THE PROPERTY AND 

ASSETS, THE SUBJECT OF HIS RECEIVER- 

SHIP, WITH SPECIAL REFERENCE TO 
PREFERENTIAL PAYMENTS. 


A Lecrure delivered before the Incorporated Accountants’ 
Students’ Society of London by 


Mr. FAIRFAX LUXMOORE, K.C. 
The chair was occupied by Mr. F. W. Sreruens, President 
of the Society. 
Mr. Luxmoore said: I am afraid I must begin with an 


apology, and I think that is a thing that a Lecturer ought 


not to do; but it relates to the title of the address I am 
to give you this evening as it is set down in the fixture list. 
When your most excellent secretary, Mr. Fay, invited me to 
come here this evening to address you I accepted the invitation 
with the greatest pleasure, and I asked him if he would mind 
suggesting what subject would be likely to be of interest and 
of use to you. He immediately said: ‘‘ I think if you would 
speak on the administration of assets in a receivership, with 
special! reference to preferences, that would be a useful and 
likely subject.” Well, that title had a very nice legal ring 
about it and I accepted it at once, but when I sat down to 
consider critically what I was going to say to you I wondered 
what it might mean, and I am bound to confess that, having 
given it the most earnest and critical attention that I could, I 
have come to the conclusion that I do not know what it 
means, because there is not really any form of legal proceeding 
known as a receivership. 

As [ shali endeavour to show you, a receiver is nothing more 
than a person who is appointed to protect the assets of those 
on whose behalf he is appointed, and as between himself and 
those people he has no real administrative capacity at all. 
The rights of the persons whose interests he is appointed to 
look after are defined either by the contract between them, 
or governed by their legal relationship. Consequently, with 
your permission, I propose to alter the title of my lecture and 
to address you this evening on ‘‘ The Duties and Liabilities 
of a Receiver with regard to the property and assets which 
are the subject of his Receivership,’’ and in doing so | intend 
to pay particular attention to the payments which a receiver 
has to make out of the assets, either by law or as the result 
of the order appointing him, when that appointment is made 
by the Court. 

MeErtHoDs oF APPOINTMENT. 

As you are all probably aware, there are two main methods 
by which a receiver may be appointed. The first method is 
where, as the result of an arrangement between the parties, 
or under some statutory provision, the appointment is made 
by the parties or some of them. Such appointment is made 
without the assistance of the Court, and the powers and duties 
of such a receiver are defined either by the contract or by the 
statute conferring the power. Common examples of this class 
are the appointment of receivers under partnership articles or 
mortgages, including in that, of course, debentures issued by 
limited companies. . 

The second method is where the appointment is made by 
the Court. The cases in which the Court can appoint a 
receiver are, indeed, numerous, and I do not propose to give 
you a list of them this evening. But you will readily 
understand how wide the net is spread when I remind you 
that the present power of the Court to appoint a receiver is 
conferred by the Judicature Act of 1873, which transferred the 


jurisdiction of the old Court of Chancery to the High Court of 
Justice. By sect. 25 (sub-sect. 8) of that Act it was provided 
that a receiver might ve appointed by an interlocutory order 
of the Court in all cases in which it should appear to the 
Court to be just or convenient that such an order should be 
made. 

The effect of this enactment was to enlarge to a very 
considerable extent the original powers of the Court of 
Chancery, and to confer them on all branches of the Court, 
the only limit to the Court's power being that it is not to be 
exercised unless it is ‘‘ just or convenient.’’ The result of the 
passing of the Judicature Act is very plainly to be seen in our 
Courts to-day, for every week a large number of Orders are 
made appointing persons (usually members of the profession 
to which you aspire to belong) as receivers of the property and 
assets of partnerships, and of companies which have fallen 
into financial difficulties and are unable to meet the charges 
they have given, and of individuals who have mortgaged their 
property or assets. I gather from a certain amount of 
competition I have noticed in the Courts that there is no very 
strong objection on the part of the accountancy profession to 
being appointed, and I assume that there is at any rate a not 
wholly inadequate remuneration attached to the office; but if 
the remuneration is not inadequate the duties and liabilities 
are certainly not inconsiderable, and it is with these that I 
propose to deal this evening. 


Receiver's Dortes. 


First, what, speaking quite generally, are the duties of a- 


receiver ? 

His general duty is to take possession of the property 
or assets in respect of which his appointment is made, in the 
place of the owner or owners of such property and assets, and 
to do all such acts of ownership in relation thereto as the 
owner or owners could himself ur themselves do in relation to 
the property if he or they were in possession. But such acts 
of ownership are limited by this factor: that the receiver’s 
chief duty is to preserve the property or as-ets entrusted to 
him and to make it productive for the parties ultimately 
entitled to it. That is a general statement, and it applies 
equally to receivers appointed out of Court or by the Court. 

I do not propose, however, to deal at any length with the 
position of receivers appointed out of Court. Their position 
must necessarily depend to a large extent on the actual terms 
of the contract or statute under which their appointment is 
made. But, of course, in many instances the general 
principles which apply to a receiver appointed by the Court 
govern the acts and liabilities of the receiver appointed out of 
Court, and for this reason I propose to deal practically 
exclusively with receivers appointed by the Court. 

First, let me take the simplest case—a receiver appointed 
by the Court in an action by a mortgagee, against the 
mortgagor, to enforce a mortgage security, whether it covers 
freehold or leasehold property. The order appointing the 
receiver usually directs the parties to the action to deliver up 
possession of the mortgaged property to the receiver, and as 
soon as the receiver’s appointment is complete—that is, when 
he is given his proper security he should apply for the 
delivery up of possession according to the order. 

If, as is sometimes the case, there is no order for 
delivery of possession in the order appointing him receiver, it 
is his duty to require the person in possession, so long as he 
is not a judgment creditor who is in possession under an 
order of the Court, to attorn tenant to him, or to pay him 
a proper occupation rent. The receiver must collect the rents, 
including those in arrear at the date of his appointment, 
and all those that accrue due during his receivership. If 
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there are prior encumbrancers, the order appointing the 
receiver usually provides that such order is without prejudice 
to their rights, and that the receiver shall keep down, out of the 
moneys coming to his hands, the interest on such encumbrances. 
In other cases the order provides for particular payments 
being made by the receiver. The receiver must make the 
particular payments specified by the order, and all sums so 
paid by him will be allowed in the passing of his accounts. 


Perhaps there is no need to remind you that in all such 
cases the receiver should be very careful to tuke proper 
receipts from those to whom he makes payments, because, 
on passing his accounts, he is subject to the same rules as 
other accounting parties, one of which is that the accounting 
party can only discharge himself by affidavit in respect of 
payments under £2. For all other payments proper vouchers 
must be produced. 

In the case I am speaking of—of an ordinary receiver 
of mortgaged property—it is important for the receiver to 
require the tenants of property comprised in the receivership 
to attorn tenants to him, for a receiver can in such cases 
distrain for rent due in respect of the property on his own 
authority, and in his own name. If the tenant has not 
attorned to the receiver, the receiver can only distrain in 
the name of the legal owner, and to do so he must obtain 
the leave of the Court if there is any doubt as to who the 
legal owner is. ‘ 


The receiver has only a very limited power to let property 
comprised in the subject matter of his appointment. He may 
let at his discretion for a period not exceeding three years, 
but he must let to the best advantage. As a general rule, it is 
safe to say that a receiver ought not to let the property without 
first getting the authority of the Court, and if he wants to let 
for more than three years he must certainly make an application 
to the Court for that purpose. 


In the same way, a receiver should not incur any expense 
in the repair of the property of which he is receiver. All he 
can dois small customary repairs. If he wants to do anything 
more than that he must get the direction of the Court, for 
the receiver is not entitled without the sanction of the Court 
to do any act which would involve the estate in expense. 


May I just remind you here that any application which is 
made to the Court should be made, not by the receiver or in 
his name, but by one of the parties to the action. It is usually, 
of course, the plaintiff. But the receiver himself, speaking 
generally, has no locus standi to make any application to the 
Court, or to appear as a party to any application. If he does 
so he may run some risk when he comes to pass his final 
account and ask to have his costs provided for; he may find 
that those costs will be disallowed —indeed, he may be ordered 
to bear the costs of any application which he has made in 
his own name. 


If the receiver is appointed in respect of leasehold property, 
he is bound, out of the moneys coming to his hand, to 
discharge the head rent without any order of the Court at all, 
and unless there is some dispute as to the person who is 
entitled to it. If there is, the receiver should always go to 
the Court for directions with regard to it. 


The receiver’s duty to pay the head rent is based on the 
fact that he is an officer of the Court, and, as such, is bound 
to act as a just and honest tenant. Bu: in this connection 
you must always bear in mind the great difference there is 
between a mortgage of leasehold property by assignment and 
one by sub-demise, where, instead of the actual term being 
assigned, the mortgagor creates a sub-term out of the 
term that he has got. Take, for example, a lessee who wants 
to make a mortgage of leasehold property which he holds 


for a term of 60 years. The mortgagee, if he is a 
wise man, will say: ‘‘I won't have an assignment of 
that; I will have a term of 60 years, less the last three 
days.’’ Then he gets a sub-demise. In the latter case he is 
not in the same position, so far as the head lessor is concerned, 
as in the case of an assignment, because there is then no 
privity of contract between the mortgagee and the head lessor, 
and there is no equity under which the head lessor can claim 
rent or damages for breach of covenant in the head lease by 
reason of his having occupied the mortgaged premises. So 
that if, in selling the mortgaged premises, he sells the 


‘mortgagee’s goods and thus deprives the head lesror of his 


right to distrain for rent, theye is no principle of honour or 
justice requiring the Court to interfere on behalf of the head 
lessor in such acase. Than was decided in the case of Hand 
v. Blow, which you will find in 1901, 2 Ch., at page 721, and 
this is so even if he has sold under this order of the Court. 

I have referred now to the simple case of a receiver 
appointed by the Court in the case of a mortgage of freehold 
or leasehold property, for the purpose of showing what a 
receiver’s duty is, and what payments he may make out of 
the moneys which come to him in respect of land which 
is the subject of his receivership, because, although this is 
the simplest form of receivership, there is nearly always 
freehold or leasehold property in the more complicated cases 
of receiverships—that is, where you have a going business or 
businesses included in the subject matter of the appointment. 
But the same principles, so far as freehold and leasehold 
property is concerned, apply in those cases. 

Now may I pass on to what I have referred to as the more 
complicated cases? These are usually to be found in cases 
where debenture holders of a company incorporated under the 
Companies Acts are seeking to enforce their security in what 
is usually known as a debenture holder's action. I think that 
is really the most fruitful source of receiverships, certainly so 
far as the Court is concerned, and probably so far as the 
people who are appointed are concerned. In these cases, 
there is usually a going business to be considered, and if it is 
desired to keep the benefit of such business, it is usual to 
appoint the receiver to be manager of such business as well 
as receiver of all the assets. As I said before, it is the duty 
of the receiver to preserve the property entrusted to him. If, 
therefore, mortgagees of a business obtain the appointment 
of a receiver apart from the goodwill, it is no part of the 
receiver’s duty to preserve the goodwill, and so he need not 
have regard to contracts entered into by his mortgagor. You 
will find that dealt with most efficiently in the case of 
re Newdigate Colliery Company ((1912) 1 Ch., 468). Of 
course, if the goodwill of any business is included in .the 
mortgage security, the receiver must preserve that goodwill ; 
so it is necessary in that case to appoint bim manager of the 
business as well. I think it very frequently happens—in 
complicated cases at any rate—that where a receiver is 
appointed receiver and manager, and where there is a difficult 
business to be carried on, that the receiver is authorised to 
employ some person who is well versed in the particular class 
of business to act as sub-manager under him. 


REcuIVER AND MaNnaGER. 

Now the cases where there is a going business included in 
the security to be enforced are really the most important from 
the practical point of view, and it is with the duties and 
liabilities of the receiver and manager in such cases that I 
want particularly to deal. Perhaps the easiest way to do so 
is to take a concrete case. Let us take the case of a company 
which has issued debentures constituting a floating charge on 
its assets and undertaking—-which, of course, includes its 
goodwill. The company has freehold and leasehold properties 
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which it has specifically charged in favour of other mortgagees. 
Some of those properties are in the occupation of the company 
and are used for the purposes of its business. The company 
is unable to pay its debenture interest, and consequently the 
application has been made to the Court to appoint a receiver 
and manager. The Court has made the usual order and has 
appointed an accountant to that position ; let us hope he will 
be a member of the Society in which you are all interested. 


What has the receiver and manager to do? What questions 
has he to consider, and how is he to proceed ? 


First, so far as the freehold and leasehold properties which 
are not occupied by the company but are occupied by tenants 
are concerned : if and so far as such properties are specifically 
charged in favour of third parties, and those parties have not 
themselves appointed a receiver—which they would be 
entitled to do, and, of course, the Court always gives the 
receivership to the person asking for the appointment who has 
the highest charge—the receiver and manager’s duty in those 
cases is to collect the rents, keep down the interest on the 
prior charges—if he is directed to do so by the order (if he is 
not so directed there is no duty on the receiver to do so)—and 
to pay any head rents in the case of leaseholds. He must, of 
course, consider the tenancies and see if they are at adequate 
rentals. If they are not, he must see if the terms can 
properly be determined and new tenancies granted. If he 
comes to the conclusion that this ought to be done, he must 


get the plaintiff to make a proper application to the Court for. 


leave to determine the tenancies and to grant new tenancies 
with the approval of the Court. 


- Now all that is more or less simple. The difficulties really 
arise with regard to the continuation of the business and the 
liabilities which arise from so doing, both with regard to the 
contracts entered into and the occupation of the premises. 


The first thing to remember is that the receiver and 
manager is an officer of the Court. He is not an agent of any 
person; he is a principal and, as such, is liable personally to 
all persons who deal with him unless he specifically stipulates 
that in respect of any particular contract he is not to be held 
personally liable, or the nature of the transaction may itself 
show that the creditors did not look to him personally. And 
remember this: that in entering into any contract or business 
dealing with the customers or persons connected with the 
company, the mere addition of the words at the end of the 
receiver’s name ‘‘ Receiver and Manager”? are not sufficient to 
displace the presumption of his personal liability. This is 
undoubtedly a very serious matter. Of course, the receiver 
has a clear right to be indemnified out of the assets over 
which he is appointed in respect of all his liabilities properly 
incurred. Such right of indemnity, though, is limited to the 
assets themselves, and if they are insufficient the receiver has 
no personal right of indemnity against any of the parties to 
the action in which he was appointed. 


This right of indemnity ranks in priority to all claims, even 
of persons who have lent money to a receiver under an order 
of the Court, making the repayment of the loan a first charge 
on all the assets. Even if that is so, the receiver’s indemnity 
comes as a first charge on the assets in priority to that charge. 
The right of indemnity also ranks in priority to the costs of 
the action in which he has been appointed, and the only claim 
which ranks in priority is the plaintiff's costs of realisation of 
the assets. This liability of the receiver and manager to 
persons with whom he is dealing must always be kept in 
mind, because if there is any doubt as to whether the assets 
are likely to realise sufficient to cover such liability, the 
receiver and manager’s own pocket will suffer. The creditors 


of subrogation—i.e., if the receiver does not pay, the creditors 
can go to the Court and claim to stand in the receiver's shoes 
in respect of that right of indemnity and get payment just as 
the receiver could have done out of the assets. 


Borrowmne Money.’ 

The receiver's right of indemnity, too, must also be borne 
in mind when the question whether he is to borrow moneys to 
carry on the business is being considered. The receiver and 
manager should never borrow except with the leave of the 
Court, and this leave will be obtained on an application to the 
Court in the action. It is usually made by summons. And, 
again remember that the receiver does not make the application : 
it has to be made by one of the parties. When the leave is 
granted, it is usually given in the form that the receiver and 
manager is to be at liberty to borrow such a sum not exceeding 
in the aggregate a fixed amount, ata rate of interest not exceed- 
ing a named sum perannum. The receiver may lend the money 
himself, but if he intends to do that he should make it quite 
clear to the Court before he obtains the leave to borrow and 
when the loan is being negotiated from any outside party it 
should be made quite clear that the charge which is to be 
given to secure it is in no sense a personal one, but is confined 
to the assets comprised in the security, and that it is not to 
rank in priority to the receiver's right to indemnity or 
remuneration. If this be the fact, the order of the Court 
giving leave to borrow should state it in clear and unambiguous 
terms. Difficulties have arisen before now because the order 
giving leave to borrow has not stated that the receiver's right 
to indemnity and remuneration is still to rank in priority. 


Of course, you all realise the importance of making this 
clear. If you are sufficiently interested to pursue this point 
further, you will find it discussed at length in such cases as 
Strapp v. Bull, Sons & Co. ((1895) 2 Ch., 1); Re Glasdir 
Copper Mines ( (1906) 1 Ch., 365) and Re A. Boynton, Limited 
( (1910) 1 Ch., 519). 


So much for the carrying on of the business and the 
borrowing of money for that purpose. 


The next point to consider is the period during which the 
business is to be carried on. As you probably know, the 


sell as a going concern. The receiver should, as soon as 
possible, take steps to sell the business. Until he does that 
there are many questions which arise: as to the premises 
which he occupies for the purposes of the business, and with 
regard to the debts due by the company before the receiver's 
appointment. Some of these matters are expressly provided 
for by statute in the case of companies registered under the 
Companies Acts in England. You will find them set out in 
sect. 209 of the Companies (Consolidation) Act, 1908. That 
section followed the terms of the preferential payments in the 
Bankruptcy Act, 1899, which is now embodied in sect. 33 of 
the Bankruptcy Act, 1914. Sect. 209 of the Companies 
(Consolidation) Act, 1908, sets out the various classes of 
preferential payment. The section itself (sect. 209) in terms 
relates only to the winding up of the company, but under 
sect. 107 of the same Act sect. 209 is made applicable to cases 
where a receiver has been appointed on behalf of debenture 
holders of a company secured by a floating charge. Of course, 
if there is a specific charge the question of priority does not 
arise, because the specific charge takes priority. It only 
applies in the case of a floating security. I suppose you all 
know the difference between a specific and a floating security ? 
A specific security is on specified property; the ordinary 
floating charge is on all the assets of the company, including 
the undertaking, both present and future, and so long as the 


are entitled to enforce the receiver's right of indemnity by way 


company remains a going concern that charge remains a 


Court only appoints a manager so as to enable the receiver to — 
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floating charge. If the company makes a breach in the 
provisions of its debentures, the floating charge may crystalise 
under the provisions of the debenture or by the appointment 
of a receiver. 


PREFERENTIAL Payments. 

There are, as I have said, under sect 209, provisions for the 
preferential payment of certain classes of debts of the company, 
and by sect. 107 of the same Act a receiver is bound—where 
the debenture only contains a floating charge—to give 
priority to such claims; and sect. 107 provides that the 
provisions of sect. 209 relating to preferential payments to be 
paid in priority to all other debts shall be paid forthwith out 
of any assets coming into the hands of the receiver, in 
priority to any claim for principal or interest in respect of the 
debenture. So that the receiver has to pay those preferential 
claims forthwith. Let us just see what they are. 


There are four different classes in the Act of 1908, and there 
is an additional class added by the National Insurance Act of 
1911. The classes are these: First, ali parochial and other 
local rates due from the company at the date of the appoint- 
ment of the receiver or which have become due and payable 
within twelve months before such appointment. Al! assessed 
taxes, land tax, property or income tax assessed on the 
company up to April 5th next before the appointment of the 
receiver, but not exceeding one whole year’s assessment. The 
second class consists of al] wages or salaries of any clerk 
or servant in respect of services rendered to the company 
during four months before the date of the receiver's 
appointment, not exceeding in any one case £50. The 
third class comprises wages of any workmen or labourers not 
exceeding £25 in any one case, whether payable for time 
or for piece-work, in respect of services rendered to the 
company during two months before the date of the receiver’s 
appointment. Then there is a provision relating to labourers 
engaged in husbandry who enter into a contract for a year and 
get a wage and a lump sum at the end; there is a provision 
that such part of it as the Court may decide shall have 
the like priority as the wages. The fourth class consists of 
payments due in respect of compensation to workmen under 


- the Workmen’s Compensation Act, 1906. The liability must 


have accrued due before the date of the appointment. Then 
there are certain provisions under sect. 5 of that Act with 
which I need not trouble you to-night, but if you are interested 
in it you can look it up and see what the limitation is. 


In addition to those four classes which you get mentioned 


“in the Companies (Consolidation) Act, 1908, you have a 


preference given by sect. 110 of the National Insurance Act, 
1911, to all contributions payable under that Act by the 
company as employer in respect of contributors or workmen 
in an insured trade during four months before the appointment 
of the receiver. 


Now those are the five classes of preferential payments 
which have to be provided for by the receiver according to the 
statute. As between themselves, the debts in all those five 
classes rank pari passu, so in case there is an insufficiency of 
assets they all abate rateably. 


The provisions of the Companies (Consolidation) Act, 1908, 
with regard to preferential payments, relate to a receiver 
appointed by the debenture holders of a company out of Court 
just as much as they do toa receiver appointed by the Court. 
I only mention this because it was solemnly argued in one 
case that the provisions had no application to a receiver 
appointed by debenture holders, as sect. 107 applies to a 
receiver appointed on behalf of debenture holders. It shows 
what straits counsel are sometimes driven to when arguing 


cases before the Court. It must, however, be borne in mind 


that any preferential payments like those mentioned must, 
so far as there may be assets, be recouped out of the assets 
available for the payment of the general creditors of the 
company. The receiver, although he has to pay the 
preferential debts in the first instance, may be able to recover 
the amount so paid out of assets which are not subject to the 
charge, but which are available for the payment of the general 
debts of the company. Any sum so recovered will accrue for 
the benefit of those persons whose interests the receiver is 
appointed to protect. 


Now of course a receiver must exercise great care with 
regard to ascertaining whether there are any preferential 
claims or not, and you will find it is usual in a debenture 
holders’ action to advertise for such claims. If a receiver 
pays away assets to other creditors to the detriment of 
preferential claims of which he has notice, he will be liable 
in damages to the preferential creditors affected. There is 
really no excuse, in cases where the receiver is appointed 
by the Court, for any omission to provide for preferential 
creditors, for the Common Form Order has for a number of 
years expressly provided for the payment of preferential debts 
by the receiver out of any assets coming to his hands. There 
is also the expressed provision for the allowance of such 
payments in the receiver’s accounts. 


Questions arise as to what rates are included under sect. 209, 
and it may be of interest to note that the Court has decided 
that highway rates are within the section. A question, too, 
has arisen in regard to what persons fall within the second 
class: who is a clerk, or servant, and is entitled to the 
preferential right for salary or wages? It bas been held that 
a director or managing director is tot a clerk or servant, and 
so is not entitled to any preference. A secretary is generally 
a servant, but the answer to the question in his case may 
depend upon the special terms of his appointment. How 
much time he has to give is, generally speaking, a decisive 
factor. It has been held that the following classes of persons 
are servants: a foreman, an analytical chemist employed at a 
fixed salary and bound to attend at fixed hours, an artiste 
engaged to sing at an opera at so much for each performance 
for a whole season. On the other hand, it bas been held that 
an accountant who gives up all his time as a book-keeper to 
a business man is not a clerk or servant. A commercial 
traveller who receives commission will be regarded as receiving 
the same in respect of wages, while commission paid to 
workmen, and calculated on the output of a shipbuilding yard 
will be regarded as part of their wages. 


It is a remarkable thing to note the claims made by persons 
to be servants in order to obtain the benefit of the preferential 
right. In many cases, if there were no preferential right to 
be claimed, the persons would be indignantly denying that 
they occupied that position. 

I think that really deals with the cases in which the 
receiver has to make provision for payment of the preferential 
debis of the company. But there are other cases to be 
considered. The question sometimes arises whether a 
receiver is at liberty to pay any debts due from the company 
which are not given any priority by statute, but which it may 
be necessary to meet in order to enable him to carry on the 
company’s business. For example, debts due for gas or 
electric light or power at the date of his appointment; these 
a receiver may be called upon to pay if the gas or electric light 
company is able to cut off supplies unless the arrears are paid. 
The matter has been discussed fairly frequently in the Courts. 
I think two of the leading cases, at any rate, went to the 
Court of Appeal—Paterson v. Gas Light and Coke Company 
((1896) 2 Ch., 476); Hussey v. London Electric Supply 
Corporation ( (1902) 1 Ch., 411). 
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Subject to such payments as I have referred to, the receiver 
and manager has power to buy and sell, discharge outgoings, 
engage and dismiss workmen and servants and pay their 
wages and salaries. He has also power to carry out existing 
contracts and to enter into new contracts in the ordinary 
course of business, and generally to pay the current expenses 
of the business. Subject to these, he must account for the 
moneys received by him. The Court usually orders him to 
pass his accounts at stated periods, and on the passing of each 
account any balance not required for current expenses has to 
be paid into Court. If any question arises as to the fulfilment 
of any particular contract, or if there is any doubt as to 
whether a new contract into which he proposes to enter is 
within the usual course of business, the sanction of the 
Court should be obtained. It is only to the extent of 
payments properly made by the receiver, and in the course 
of his receivership, on the principles I have endeavoured 
to explain, that the receiver can be said to administer the 
assets under his control. When the assets have been realised 
and the business sold or wound up, the Court administers 
the proceeds. 


ADMINISTRATION OF PRocEEDS By Court. 

Let me explain, in conclusion, how the Court in fact 
administers the proceeds in such an action as we have been 
considering—a debenture holder’s action. Of course, if 
there is sufficient for everyone no one troubles about priority ; 
it is in cases of deficiency that you get the real disputes in the 
Court, and as the result of a number of cases it is now well 
settled that the first charge on all the assets ix the cost of 
realisation of those assets. That does not include the cost of 
preservation of the property, and, of course, the receiver’s 
remuneration and that sort of thing are costs of preservation. 
The first thing that comes is the cost of realisation, and next 
in order of priority is the receiver's right to be indemnified in 
respect of his liability to the creditors of the business. As I 
pointed out, the creditors can claim the benefit of that right. 
The third thing in order of priority is the receiver’s right to 
remuneration, and to his costs, charges and expenses properly 
incurred, including any balance due to him on his accounts. 
The fourth item is the plaintiff’s costs of the action. Of 
course, we are really only interested as regards the question of 
priority in cases where there is an insufficiency. In those 
cases the plaintiff’s costs are between solicitor and client. 
The fifth item that comes after that is the repayment of 
moneys borrowed for the purposes of the business, and 
encumbrances which have priority to the debentures. I 
think those priorities were finally settled in the case of 
Batten v. Wedgwood Coal & Iron Company (28 Ch., 317), and 
in the case of Clayton Engineering Company (90-L.T., 283). 

I am afraid I have taken a great deal too long, but of 
course the subject is a very important one. I hope it has 
not been entirely uninteresting. I understand that one of 
the main objects you have in attending here on these evenings 
is to defeat the examiners. (Laughter.) It is a very good 
thing to be able to defeat the examiners, but it is not the best 
way of acquiring knowledge. If you want to defeat examiners 
with the least amount of work, I suppose there are ‘‘cram 
books” which answer the purpose; but if you really want to 
deal with the matter and pursue it further, I think you will 
find considerable assistance from such books as Kerr on 
‘* Receivers,” Lord Halsbury’s ‘‘Laws of England’”’ under 
the title ‘‘ Receivers’’ in vol. 24, Lord Wrenbury’s book on 
“Companies,” and Sir Beaufort Palmer’s book on‘ Debentures.” 
Finally, may I thank you all for the kind attention you have 

iven me, and I should like to take this opportunity of 
expressing again the pleasure it has given me to come here 
this evening. 


Discussion. 


Mr. H. Ross, Incorporated Accountant: There are one or 
two points upon which I should like some assistance. ‘The first 
one is in connection with the case of a receiver appointed by a 
debenture holder who was a medical practitioner. The receiver 
entered into possession and continued in his tenancy for some 
days. The landlord did not distrain on the goods; but when the 
receiver had disposed of the assets he handed in, through 
his solicitor, a claim to be paid for all rent due prior to 
the receiver’s appointment, in preference to the unsecured 
creditors. On behalf of the debenture holder it was said 
that that was absolutely incorrect, and the solicitor to the 
debenture holder replied that the receiver was not to make 
this payment. The claim was put forward on two grounds: 
either on the question of professional etiquette or practice, 
or on the question of law, by saying that the landlord could 
have distrained. Eventually we got out of it by obtaining 
an indemnity from the debenture holder when handing 
over the proceeds, as the debenture holder had demanded. 
The second point was this: In practice a receiver for debenture 
holders is often appointed a liquidator as well, and in this 
particular case there was a head landlord who distrained. 
The. head landlord had given a lease to the vendors to the 
company, but they had given no lease to the company, and 
the head landlord distrained after winding up. Was there 
any opportunity of putting away that distraint? I may have 
misunderstood the Lecturer, but I thought he said that if 
a lease given by a sub-lessee does not run for the whole 
period, the hend landlord has no preferential right. 


Mr. Luxmoore: I am not quite sure that I understand the 
exact facts of the case. - Was it a mortgage by a doctor ? 

Mr. Ross: A doctor had received a debenture. 

Mr. Luxmoore: Over what sort of property ? 

Mr. Rose: A floating charge on the company’s assets. 

Mr. Luxmoore: And the company’s assets included leasehold 
property ? 

Mr. Rosz: No, ordinary trading assets; but the receiver 
remained in possession for a few days until he realised the assets. 


Mr. Luxmoorr: I thought it was a question of distraint. 
Mr. Rose: Yes; ultimately the landlord’s solicitors claimed 


the rent due, but for which they said they could have distrained 
while the receiver was in possession. 


Mr. Luxmoore: The company had a lease of some property, 
and on that property were certain goods. The receiver took 
possession. Was he appointed by the Court? 

Mr. Rosz: No; he was appointed under the debenture. 

Mr. Luxmoore: It was a company’s debenture, and having 
been appointed under the debenture he went into porsession 
and sold the goods ? 

Mr. Rose: After a few days. 

Mr. Luxmoore: And there was no distraint at that time? 

Mr. Rose: No. Having sold the goods, the landlord had no 
right to them; he could not get them out of the receiver. 
The solicitor for the landlord was annoyed about it. 

Mr. Luxmoore: But he never went on to take proceedings, 
and I am not surprised. Your second point was with reference 
to a case where there was a liquidator and a receiver, the 
same man acting in both capacities. In that case was there 
some leasehold property? 

Mr. Rose: The head landlord distraindd. 

Mr. Luxmoore: He put in a distress. Was that after the 
receiver had been appointed, or before ? 

Mr. Rose: After. 

Mr. Luxmoore: Was the receiver appointed by the Court? 

Mr. Rosz: No; just under a debenture. 

Mr. Luxmoore: The receiver was there, and the distraint 
was putin. The landlord was entitled to put in a distraint. 

Mr. Rose: The position was this, to be exact: The head 
landlord had given a lease to the directors. 

Mr. Luxmoore: It does not matter who was in occupation. 
The lease was granted, say, to John Smith; the company may 
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have been in occupation without any reference to the landlord. 
There was no contractual relationship. The landlord could 
still distrain on any goods he foundon the premises. There is 
no doubt about that. 

Mr. A. E. Aten: I should like to take this opportunity of 
recording my appreciation of a most interesting lecture, on a 
very difficult subject, and most ably delivered. Perhaps you 
will allow me to lead up to a question by making a few 
remarks. A company was formed for the purpose of erecting 
plant and exploiting certain patents which were invdlved in 
the plant. The company issued a debenture which was 
charged on this plant, and which also contained a floating 
charge on other assets of the company. Later, the company 
defaulted in the payment of debenture interest, and the 
debenture holder appointed a receiver and manager. 


Mr. Luxmoore: Under power given in the deed ? 


Mr. Auten: Yes, The interest on the debenture had been 
paid prior to the date of the appointment of the receiver 
and tax had been deducted, but no tax had been remitted. 
It had been held by the company as trustees. The point arose, 
when the receiver was appointed, that the patents had to be 
protected—the renewal fees had to be paid. They were paid. 
But the first point was: Was the receiver justified in paying 
the renewal fees for the patents in priority to the tax which 
he was holding as trustee ? 


Mr. Luxmoore: You mean prior to the income tax ? 
Mr. Aven: Yes. 


* Mr. Luxmoore: Was it quite plain that the income tax 
was due ? : 

Mr. Auten: Yes, it was due. 

Mr. LuxmoorE: He might be entitled to deduct it, but it 
does not necessarily follow that he would have to pay that sum. 
Was not there sufficient to pay the renewal fees and the 
income tax? : 


Mr. ALLEN: No. 
Mr. Luxmoors: Well, it was not a very good security. 


Mr. Auten: I ought to have mentioned that practically the 
sole assets of the company were its patents or the plant erected. 


Mr. LuxmoorE: When the renewal fees were paid, were not 
the patents themselves realised, and were not they sufficient ? 


Mr. Auten: They were maintained with the view of letting 
them to other people, or exploiting them further by some 
scheme of reconstruction. 

Mr. Luxmoore: The receiver would be quite justified in 
paying the renewal fees, use he would have to preserve 
the assets. The Court would say he was entitled to this. 
I am not quite sure whether we know all the facts about the 
income tax. If the renewal fees were paid, I imagine they 
would come first, because they would be for the preservation 
of the property, and the income tax would then be paid out of 
the property preserved. 

Mr. A. W. Jarvis: On the question of preferential payments, I 
have a case at the present time in connection with local rates. 
In this case, a receiver was appointed to deal with some 
property which was mortgaged, and a claim was put in for 
local rates. He stated that under his appointment he had 
no authority to make payments for local rates. His solicitor 
said that he had no power to pay those in preference to any 
other charge without an order of the Court. The receiver 
has just replied stating that he cannot pay the rates until 
he has applied to the Master in Chancery. 

Mr. Luxmoore: Is this the case of a company ? 

Mr. Jarvis: No; an ordinary mortgage. 

Mr. Luxmoore: The statute only provides for preferential 
payments of rates and taxes where there is a floating charge. 
If there is a specific charge, I am not at all sure that the 
mortgagee who has gone into possession would not be liable 
for the rates and taxes. 3 

Mr. Jarvis: During some months the receiver has been 
collecting rents. . 

Mr. Luxmoore: Has he been in occupation ? 

Mr. Jarvis: The whole of the property is let to tenants. 

Mr. Luxmoorr: Then why are not the tenants liable for 
the rates ? 


Mr. Jarvis: The rates are assessed under the Representation 
of People Act, 1867, sect. 7, whereby, being a Parliamentary 
borough, power is given to the authority to assess the landlord. 


Mr. Luxmoornz: I know. So that the landlord pays an 
assessed flat rate whether the property is occupied or not. 


Mr. Jarvis: Iam not dealing with the compounding clauses 
(Poor Rate Assessment and Collection Act, 1869, sects. 3 and 4) 
but under sect. 7 of the Representation of People Act, 1867, 
whereby the landlord becomes liable for the rates, inasmuch 
as he lets the property out in tenements. The receiver has 
collected the whole of the rents and has paid no rates. 
His solicitor says he has no power to make any payments in 
respect of rates or anything of that kind, and he cannot do 
so until he applies to the Master in Chancery. 


Mr. Luxmoore: Then, I suppose, the receiver has been 
appointed by the Court. If the rates are not paid, the 
local authority will have the usual right to recover them. 
It can enforce payment against the property. The Court will 
direct the receiver to pay the rates out of the money in 
his hands. They are really included in the rents he has 
— because those rents are fixed having regard to 

e rates. 


Mr. Jarvis: The local authority went so far as to issue 
summonses in this case, and the solicitor replied that if 
they did not withdraw those summonses he would go to the 
Court and get an injunction to stop them taking any further 
action. Thinking that they were safe in connection with 
rates, they withdrew the summonses. : 


Mr. Luxmoore: You will get the answer for certain very 
soon, but I should have thought that the Court would have 
directed the receiver to pay the rates out of the money he 
has had. In an ordinary order they direct certain payments 
to be made. They do not give any express directions about 
rates and taxes, but the usual order is without prejudice to 
any claims of prior encumbrances, and if there are any 


| payments to be made they sometimes specify them. 


Mr. Jarvis: I have taken up the point more on the ground 
that the receiver must preserve the property. 


Mr. Luxmoore: That is so, because the local authority 
could proceed against the property; they could put their 
statutory powers into force and the receiver would lose the 
property. There is little doubt that the Court will order 
him to pay them. 


Mr. S.E. Srraxer: The Lecturer said that a receiver should 
always get the permission of the Court for any repairs he 
wants to do to keep the property in order. I have in mind 
a hypothetical case. For instance, the roof might blow off a 
building, and if he did not get it attended to immediately 
the machinery or goods in the building might be ruined. 
Is there any delay in getting permission ? 


Mr. Luxmoore: As a matter of fact, you can get the leave 
of the Court in an urgent case within a very few hours. 
In the Chancery Division you get these things through very 
quickly. A receiver in the Chancery Division can go before 
the Master and get a direction, in a really urgent case, 
within 24 hours, and I have known them do things even 
quicker than that. He can go straight up to the Master’s 
room if he takes a summons with him. But if such a thing 
as the roof of a building came off there would not be much 
risk in doing the repairs, because the Court would say it was 
justified. If it is certain that the Court will grant leave, 
the receiver can always do those things. 

On the motion of Mr. Porrrrr, seconded by Mr. Matoney, 
Mr. Luxmoore was warmly thanked for his lecture, and a 
vote of thanks to the Chairman was unanimously accorded. 


Messrs. Walter Hunter, Bartlett & Co., Incorporated 
Accountants, of Newport, Cardiff and London, held their 
annual staff dinner at the Queen’s Hotel, Newport, on 
February 10th, when a number of past and all except one 
of the present members of the staff were in attendance. 
Mr. Percy H. Walker, F.S.A.A., responded for the visitors, 
and Mr. F. J. Notley, A.S.A.A., proposed the toast of 
“The Firm,” to which Mr. R. Wilson Bartlett, F.S.A.A., 
responded, 
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Walker on Executors and Administrators. Sirth 
Edition. By Sydney E. Williams, Karrister-at-Law. 
London: Sweet & Maxwell, Limited, 2/3, Chancery Lane, 
W.C.2. (444 pp. Price 25s. net.) 

A new edition of this well known book on executors has 
been published in order to embody the alterations in the law 
brought about by the new legislation, especially the Ad- 
ministration of Estates Act, 1925. The book has also been 
brought up to date in other respects by dealing with all 
legislative changes and recent decisions of the Courts. 


Trustees’ Handbook. Second Edition. London: Sweet 
& Maxwell, 2/3, Chancery Lane, W.C.2. (100 pp. Price 
3s. 6d. net.) 

The object of this little book is to convey in concise form the 
information which is constantly required by persons acting in 
the capacity of trustees. The particulars are extracted mainly 
from ‘‘ Snell's Principles of Equity ’’ and ‘‘ Williams on Real 
Property.”” The provisions of the Trustee Act, 1925, and the 
Settled Land Act, 1925, have been dealt with in the new edition. 


Digest of the Law relating to Bankruptcy and 
Deeds of Arrangement. By Neville Hobson, Solicitor. 
London: Solicitors’ law Stationery Society, Limited. 
22, Chancery Lane, W.C.2. (84 pp. Price 4s. net.) 

This is a useful little summary of the law relating to 
Bankruptcy and Deeds of Arrangement, setting out the 
procedure in very concise form, a separate portion of the 
book being devoted to each of the two subjects. The course 
adopted by the author has been to commence with the acts 
of Bankruptcy and the Petition, and to proceed with the 
various matters in the order in which they usually arise, 
including public examination, resolutions and voting at 
meetings, the trustee’s duties in dealing with the property of 
the bankrupt, &c. Finally, there is a chronological summary 
giving the times within which certain acts must be done by the 
trustee. The second portion of the book deals with deeds of 
arrangement in the same way, and a short appendix contains an 

epitome of sections of the new real property statutes of 1925 

relating to bankruptcy and deeds of arrangement. The book 

will be very useful for any trustee to have by him. 


The New Law of Property. By John Radcliffe. Exeter: 
James Townsend & Sons. (132 pp.) 

Lawyers will probably be more interested in this book than 
accountants, as it consists of a reproduction of a series of 
lectures delivered by the author before the members of the 
Devon and Exeter Law Association. Although the subject is 
approached chiefly from the point of view of the conveyancer, 
many matters of general interest are also discussed. 


Income Taxes in the British Dominions. Supplement 
No. 5. London: H.M. Stationery Office, Adastral House, 
Kingsway, W.C.2. (Price 1s. net.) 

This supplement contains additional pages to be added to 
the original book dealing with the Protectorate of Nyasaland, 
the Union of South Africa, and the Irish Free State, together 
with additions and amendments consequent on the receipt of 
information since the fourth Supplement went to press. 


The Law of Income Tax. Third Edition. By E. M. 
Konstam, K.C. London: Sweet & Maxwell, Limited, 
2/3, Chancery Lane, W.C.2. (600pp. Price £2 net.) 

Since the issue of the second edition of this book three 
years ago a number of important decisions on income tax have 
been given by the Courts. These have been embodied in the 
new edition, which has also been revised in other respects and 
brought thoroughly up-to-date. The book deals with the 
whole range of income tax law, and is recognised as an 
authoritative book on the subject. A useful feature is the 

Appendix, which contains the text of the Income Tax Act, 

1918, together with that of all the subsequent Finance Acts 

up to and including 1925. 


Scottish Motes. 


(FROM OUR CORRESPONDENT.) 


Meeting of Scottish Council. 


A meeting of the Counc] of the Scottish Institute of 
Accountants (the Scottish Branch of the Society) was held 
in Glasgow on the 5th ult. Mr. D. Hill Jack, J.P., President 
of the Branch, presided. There were also present: Mr. Walter 
MacGregor and Mr. J. Stewart Seggie (Edinburgh), Mr. James 
T. Morrison (Coatbridge), Dr. John Bell, Mr. J. Cradock Walker, 
Mr. William Houston, Mr. E. Hall Wight (Glasgow), and Mr. 
James Paterson, Secretary. Apologies for absence were 
intimated from Mr. Robert Young (Elgin), Mr. A. Scott 
Finnie (Aberdeen), Mr. W. L. Pattullo (Dundee), Mr. W. J. 
Wood (Perth), Mr. Wm. Robertson (Edinburgh) and Mr. R. T. 
Dunlop (Glasgow). Several applications and other business 
held over from last meeting were considered and disposed of. 
A report from the representatives on the London Council 
was submitted and approved. The annual meeting of the 
Institute was fixed for Friday, March 19th. 


A meeting of the members of the Scottish Institute was 
also held on the 5th ult., for the purpose of confirming the 
resolution passed on January 15th, approving of the alterations 
in bye-laws and of adopting the constitution and bye-laws as 
amended. Confirmation of the resolution was — by 
Mr. D. Hill Jack, and seconded by Mr. Alexander B. Marshall, 
and unanimously agreed to. 


Glasgow Students’ Society. 


The usual monthly lecture was held on the 3rd ult., when a 
lecture on “Income Tax” was given by Mr. George Bannerman, 
Assessor of Income Tax, Glasgow. Mr. John 8. Gavin, F.S.A.A., 
Glasgow, occupied the chair, and there was a large attendance. 
An apology for absence was sent by Mr. James Paterson, 
Secretary of the Scottish Branch, who was detained in 
London. The Lecturer, after referring to the recent case 
affecting the rule of average in the case of loss or no income 
in any year, dealt at length with the different schedules 
required for income tax returns and points arising out of 
the different sections. At the close a number of questions 
were put and answered, and the meeting closed with votes 
of thanks to Lecturer and Chairman. 


A meeting of the members of the Glasgow Students’ Society 
was held on the 12th ult. Mr. J.Tannett MacKenzie, F.S.A.A., 
presided over a good attendance of members. An interesting 
discussion took place as to how best the Students’ Society 
could be made to help candidates who were studying for the 
examinations. It was agreed to have the students’ annual 
meeting on the same evening as the annual meeting of the 
Scottish Institute, and to take the form of a smoking concert. 


Municipal Gas Accounting. 


A meeting of the Scottish Junior Gas Association (Western 
District) was held in the Royal Technical College, Glasgow, 
on the 13th ult., when a paper was read by Mr. Alexander Philip, 
A.I.M.T.A., Internal Auditor to the Greenock Corporation, 
and a member of the Glasgow Incorporated Accountants’ 
Students’ Society, on the ‘Finance and Accounting of 


Municipal Gas Undertakings.’”’ The Lecturer treated the 


subject from the Scottish point of view, and dealt at consider- 
able length with the form of accounts, loans, borrowing and 
repayment, valuation, rating, income tax, depreciation, reserves 
and transfers in relief of rates. A spirited discussion followed 
the reading of the paper. 


Edinburgh City Chamberlain. 
On the 14th ult. a luncheon was given in the North British 
Station Hotel, Edinburgh, by the Scottish Branch of the 


Institute of Municipal Treasurers and Accountants in honour 
of Mr. Robert Paton, former City Chamberlain of Edinburgh, 
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Mr. D. M. Muir, F.S.A.A., President of the Scottish Branch 
of the Municipal Treasurers, occupied the chair, and was 
supported by Mr. James Dalrymple, C.A., General Manager, 
Glasgow Corporation Tramways; Mr. Robert Sorley, City 
Chamberlain, Aberdeen; Mr. Aiken, City Treasurer, Dundee; 
Mr: J. D. Imrie, M.A., B.L., B.Com., F.S.A.A., City 
Chamberlain, Edinburgh, and other representatives of the 
finance side of Scottish municipalities. After the luncheon 
reference was made to Mr. Paton’s work in Edinburgh and 
on behalf of the services rendered to Scottish municipal 
accountancy, and presents were made to Mr. and Mrs. Paton, 
both of whom replied. 


Motes on egal Cases. 


(The abbreviations at the end of each of the cases refer 
to the following law reports, where full reports of the case 
may be found. The Law Reports and other reports are 
cited with the year and the Division, e.g. (1925) 2 K.B.:— 


T.L.R., Times Law Reports; The Times, The Times News- 
paper; L.J., Law Journal; L.J.N., Law Journal Newspaper; 
L.T., Law Times; L.T.N., Law Times Newspaper; 8.J., 
Solicitors’ Journal; W.N., Weekly Notes; 8.C., Sessions 
Cases (Scotland); 8.L.T., Scottish Law Times; 1.L.T.,Irish 
Law Times; J.P., Justice of the Peace (England); L.G.R., 
Knight's Local Government Reports; B.& C.R., Bankruptcy 
and Company Cases. “ 


The other abbreviations used in modern reports are H.L., House 
of Lords; A.C., Appeal Court (House of Lords and PrivyCouncil); 
C.A., Court of Appeal; Ch., Chancery Division; K.B., King’s 
Bench Division; P., Probate, Divorce and Admiralty Division ; 
C.S., Court of Session (Scotland); J., Mr. Justice (King’s Bench 
or Chancery); L.J. , Lord Justice; L.C., Lord Chancellor; 
M.R., Master of the Rolls; P., President of Probate, Divorce and 
Admiralty.) 


ARBITRATION, 


Williams v. Stanley Jones. 
Costs to Follow Event. 


A matter was referred to the Official Referee under sect. 14 
of the Arbitration Act, 1889. The plaintiff's claim consisted 
of twenty items and the defendants were successful as to 
seven of these items, and thereupon claimed the costs of 
these seven issues. 


Shearman (J.) held that the Official Referee in treating 
this as a question of general account and not treating each 
item as a separate issue and therefore as one matter was 
right. In Reid, Hewitt € Co. v. Joseph ((1918) A.C., 717) 
it was decided that if a party defended any part of a 
claim and succeeded that part was an issue, and it was not 


‘necessary in order to constitute an issue that a decision 
‘thereon should be a decision disposing of the whole action. 


“Issue”? meant something which went radically to the 

whole action or to a substantial part of the action, and did not 

include the separate items of an account such as this one. 
(K.B.; (1926) W.N., 23.) 


INSOLVENCY. 


Ex parte Shan. 
Removal or Secretion of Part of Estate. 


Sect. 154 (4) (5) of the Bankruptcy Act, 1914, makes it a 
misdemeanour if within six months before the presentation of 
a bankruptcy petition or after the presentation of such a 
petition a person conceals property of the value of £10 and 
upwards unless he proves that he had no intent to defraud; 
or fraudulently removes property of the value £10 and upwards. 


On the hearing of a charge against a bankrupt, proof that 
the defendant had been in possession of property to the value 
there specified does not throw upon him the burden of showing 
that he has not concealed or fraudulently removed any part of 
it after or within six months before the presentation of the 
petition. But proof that during that period the defendant 
has concealed or removed a part of his property to that 
value, throws upon him the burden of showing that in doing 
so he had no intent to defraud. 


(K.B.; (1926) 1 K.B., 127.) 


Re A & M. 
Infant Traders. 

The Divisional Court held that as A and M were infants at 
the time of adjudication their trading debts were not under 
the Infants Relief Act, 1874, sect. 1, in fact valid debts; 
that where there were no debts there could be no bankruptcy, 
and the bankruptcy ought to be annulled. 


(K.B. ; (1926) W.N., 47.) 


LOCAL GOVERNMENT. 
Lapish v. Braithwaite. 


Alderman who is also Managing Director of a Company 
having Contracts with the Corporation. 

The House of Lords affirmed the decision of the Court of 
Appeal which reversed the decision of Bailache (J.) (see 
Incorporated Accountants’ Journal, November, 1924, p. 25), and 
held that an alderman who is a shareholder and managing 
director of a company having contracts with the corporation 
is not disqualified under sect. 12 of the Municipal Corporations 
Act, 1882, by reason of his having a share or interest in a 
company, from acting as alderman by reason of his being 
managing director of the contracting company. 


(H.L.; (1926) 70 S.J., 364.) 


——E 


REVENUE. 


Cornish Mutual Insurance Company v. Inland 
Revenue. 
Corporation Profits Taz. 

The House of Lords affirmed the decision of the Coart of 
Appeal (reported Incorporated Accountants’ Journal, December, 
1924, p. 88) and held that an accumulated surplus, comprising 
partly interest on investments and partly a credit balance, 
arising from mutual insurance transactions among members 
of a mutual insurance company, constitute in law profits to be 
assessed to corporation profits tax. 


(H.L. ; (1926) 70 8.J., 343.) 


Hartland v. Diggines. 
Employee's Salary paid Free of Taz. 


The House of Lords dismissed an appeal from the Court of 
Appeal (reported Incorporated Accountants’ Journal, January, 
1925,.p. 114), and held that where a company, although 
voluntarily and without any agreement to that effect, pays the 
income tax upon the salary of an employee, the latter’s salary 
for the purpose of assessment must be calculated at the 
actual amount received plus the amount of tax paid by 


the employer. 
(H.L.; (1926) 70 S.J., 344.) 


Whelan v. Henning. 
No Income in the Year of Assessment. 


The decision of Rowlatt (J.) affirmed by the Court of 
Appeal (see Incorporated Accountants’ Journal, February, 
1925, p. 140) was affirmed by the House of Lords. Where 


there is no profit in the year of assessment there is no 
liability to tax. 


(H.L. ; (1926) W.N., 41.) 


' i 236 eee a | 
3 | SRE He EE ER I RI RANT et Ut SS. 
i | 

. | 

. — ee 
i@ _ 

i= ee — 

| rad 

| ee 

7, 

| 3 

| | 


